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July 19, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets NW, Room 4041 
Washington, D.C. 20405 

RE: FAR Case 91-13 

Dear Sir: 

We have reviewed the proposed rules on Federal Acquisition of Utility 
Services published in. the Federal Register of May 24, 1991 and appre- 
ciate this opportunity to comment on the proposed rules. 

East River Electric Power Cooperative is a wholesale power supplier of 
electric power to 25 retail cooperatives and one municipal who serve 
the end use consumer. We have no retail customers. East River's 
patronage capital is allocated and paid to our member cooperatives, 
not to consumers, therefore these proposed rules would not directly 
affect East River. However, we are keenly aware of the impact Section 
52.241-13, Capital Credits (b) and (c) would have on the retail 
cooperative noted as the 'Contractor' if these rules are adopted. 

Paragraph (b) would require the Contractor to state "the amount of 
capital credits to be paid to the Government and the date the payment 
is to be made". Capital credits are assigned or allocated at the 
close of business for a calendar or fiscal year. The amount of 
capital credits could be stated. The requirement that the date the 
payment is to be made is another matter. Retirement of capital 
credits are governed by the Rural Electrification Administration 
mortgage which is the common mortagage for rural electric cooperatives 
who borrow from the Rural Electrification Administration. It is our 
opinion that no Contractor, if a rural electric cooperative, could 
state when a capital credit allocated in a particular year will be 
retired. 

The full retirement of capital credits upon termination of a contract 
for utility service under paragraph (c) would cause the Contractor to 
discriminate against the other cooperative membership. The model 
bylaws prescribed by the Rural Electrification Administration which 
have been adopted by nearly all rural electric cooperatives advocate a 
'first in - first out' retirement of capital credits. An exception is 
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Inaa.iuci tna: the (^ovarnnent is a Derpetual entity, there apoeara to 
be no valid reason why a Government agency should receive 'special' 
treatment as to retirement of capital credits. This provision could 
create a cash flow disaster for a small cooperative that may serve a 
substantial Government contract. 

We would recommend that provisions (b) and (c) be revised to recognize 
that Dayment of capital credits be made in accordance with the 
Contractor's bylaws governing capital credit retirement. 
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July 19, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th amd F Streets, NW 
Room 4041 

Washington, D.C. 20405 


RE: FAR Case 91-13 


Dear Sirs: 

I am writing in reference to "FAR Case 91-13", which relates 
to the payment of "Capital Credits" earned by any member of 
the Cooperative. 

I would like to go on record as opposing this proposed rule. 
The current by-laws and rules of North Star Electric 
Cooperative address the return of Capital Credits to our 
members. The Capital Credits are returned to members on a 
first in, first out basis, and a rotating schedule. No 
member or business is paid prematurely simply because they 
leave the membership or close business. To do so would be 
unfair to the remaining membership! The proposed rule would 
require that the above action be performed and, therefore, 
it also would be unfair to the remaining membership. 
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To close, I would ask that this rule be rescinded and that 
the Cooperatives be allowed to refund Capital Credits as 
dictated by the individual needs and rules of the 
Cooperatives . 

Sincerely, 

Harry M. Carls 
General Manager 


HMC/ld 



JO-CARROLL 

irjiHirzJor:] 


-)OPERATI\fE 

X 390 . 793 US RT 20 W • ELIZABETH. ILLINOIS 61028-0390 • AREA 815-858-3311 


r'o 1 A‘ll!! ! r* 1 -I • 1 

CAW 

18‘.r: ^ <i:-- ‘is. N.W.. Rcom 10 1 : 

Wash::;.;- r., “ ' •JO-K):" 

Dear A'lralni 'r ' 

To-f'arroll Electri*: Caoperat I' *', ■■ember '■^vn^''^, memb“i* 


ibu^ 1 


IP Eliz.’ib 

ei. h , 

11 

I 

ino 

LS !. S 

» . 1 » • t 

Th* ‘ ■ lupc'rrd t i ' e 

Oppt tSr.^S 

t h i 

r , 

r* 

se 

: 

.r *■) o ^ i 

: ’"'•'ip ' : 

" S P< V*' t* 

'irh 

1 


- ’ u 

I . . ! ‘ 

Pun IS 

h • f 

u • rued c 

re» 1 i 



•; 

:.n -0 

"he fi 

S';al year. Thi.s 

would bo 

■••• e :* 

y .i 

1 

C CL 

:. 1 . < 

L'U] ^ 

*■ 

" :nii ng T • ‘-ur 

PiscaJ ye 

ur* 



e 3n»l ■ 

annuiil 

audi^. , etc. <'"ur- 

reiitly we 

fur* 

ni*? 

h 

i 



.1 

; -J »■ 


r I * 11^ mii ' 

A •• .'j J I' ' .•l/'ii.jii 

it* v.<)^ imv ■ 1 — . i'. 


aircrued capital credit during ^he month of .July. 

Also mentioned in this section is the requirement to state the late the 
paymenl '..1' capital cretiit is to made. This is a’.'!,' strongly oppose<.i 
Jo-Carroll Electric Cooperative. We currently pay ..apital credit.s .ai 
■J4 year rotation, but we have no guarantee that ~ur flnancLjl p<)siM.on 
will enable us to so in the future. We may, per out by’-laws, regain the 
accrued capital credits if the fincincial ennJi!. Ion ->f ‘.hr- ■ a 

warrants. 

In paragraph (c), the wording states that upon termination of the 
contract the contractor makes payments of the capital credits. We do 
not make early retirements of the capital credits. 

Please coiMader..this strong opposition to the proposed FAR Case 91-13 by 
J o-Car rol ^iRecfe^c Cooperative. 

Sincerely, 

JO-CARBOU ELECTRIC COOPEHATIVEU 


(Qoba W. Selleck 
Assistant Manager 
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phone 919 < 655.9 188 
FAX - 915 1 695-9180 


Tom W. GREGG. JR. 

Attopney at law 
219 S KOENIGHEIM 

San a.ngelc Texas 769C3 



P O. DRAWER 5032 
SAN ANGELO. TEXAS 76902 


July 22, 1991 . 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets N.W.-, Rm. 4041 
Washinaton, D.C. 20405 


VIA: Federal Express 


RE: FAR Case 91-13 


Gentlemen : 


On behalf, of Concho Valley Electric Cooperative, Inc. and 
Southwest Texas Electric Cooperative, Inc., I am submittina the 
attached comments concerning 48 CFR 52.241-13 Capital Credits. 


Your consideration of these comments will be most 
appreciated. 


Yours very truly. 



TWGJR/eh 

Enclosure 


cc: Mr. Michael Oldak 

NRECA Regulatory Counsel 
1800 Massachusetts Ave., N.W. 

Washington, D.C. 20036 

Mr. Alton Rollans, General Manager 
Concho Valley Electric Cooperative, Inc. 

Mr. Jim Martin, General Manager 
Southwest Texas Electric Cooperative, Inc. 


COMMENTS 


fr/S'/Bi 


ro: 


General Services ^dtni nistration 

13* and F Streets, N.W. Rooti 4041 
Washinaton, D.C. 20405 


RE; FAR Case 91-13 

FROM:* Tom W. Grega, Jr., Attorney at Law, on behalf of 

Concho Valley Electric Cooperative, Inc., and 
Southwest Texas Electric Cooperative, Inc. 


On behalf of my clients and myself, I thank you for this 
opportunity to express my concerns about the proposed amendments 
to 48 CFR 52, Sec. 52.241-13 Capital Credits. I will discuss our 
concerns by paraaraph in the order in which they appear in the 
proposed amendments. 



"52.241-13. (a) 

(cooperative name) 

entitled to capital 
cooperative, which 
capital credits and 


The government is a member of the 

. ' ' and as any other member, is 

credits consistent with the by-laws of the 
states the obligation of the Contractor to oav 


payment . " (Emphasis mine) 


which specifies the method and time of 


It is our concern that the regulation indicates that there 
is an obligation of the cooperative ("Contractor") to "pay" 
capital credits to the Government or any other member, when in 
fact there is no such obligation. There is an obligation of the 
cooperative to "allocate" capital credits to the member account 
based upon the member's patronage. 


The enabling act for electric cooperatives in Texas (Article 
1528b, Vernon's Revised Civil Statutes) provides that the 
cooperative's revenues shall be sufficient at all times; 


(1) To pay all operating and maintenance expenses; 

(2) For the creation of reserves; 

(3) Revenues not recuired for the purposes set out above 
shall be returned, from time to time, to the members on 
a pro rata basis, "either i n cash, in abatement of 

current charges for electric energ y, or otherwise as 

the Board determines; but gu ch return mav be bv wav of 

general raJte reduction to members, if the Board so 

elects." 



As determined by the cooperative's board of directors, there 
may not be any capital credits paid, depending on the reserves 
desired. Further, if any return is possible, such return may not 
be to an individual member (i.e., the Government) but may be 
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retaned "o all 


Che tnetnbera by 


way of a general 


race 


reduc 
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a.dd iC ional Ly , under the ten’s of the Cooperative's mortgage 
to Che Government (Rural Electrification Administration — REA), if 
cne O'laity level of a cooperative is below 40% then it cannoc 
retire any patronage capital without the approval in writing from 
REA. In the case of my clients, both have equity levels less 
than 40%. The mortgage further provides that regardless of the 
equity level, if the cooperative is not delincuent in any payment 
of principal or interest to the Government, it may make 

distributions of capital credits to deceased patrons, if 

permitted by its articles of incorporation and bylaws in an 
amount not to exceed 25% of the patronage capital and margins 
received by the cooperative in the preceding year. Further, if 
the distributions to decedent's estates do not exceed the amount 
of 25% of the previous year's margins, the cooperative mav make 
such additional distributions up to the 25% level of the 
preceding year's patronage capital and margins received. While it 
is anticipated that cooperatives will be in a position to make 
some cash retirement of capital credits each year, it does not 
appear wise to contract with the Government that it will do so 
when the Government's own mortgage restricts the cooperative's 
ability to pay and in some cases prohibits such payment. 



Further, the by-laws of these cooperative clients do 
recuire the payment of funds as implied by (a) and stated in 
of the amendments. The by-law recuirement is as follows: 


not 

(b) 


"The Cooperative is obligated to pay by credits to a 
capital account for each patron all such amounts in excess 
operating costs and expenses. 

All such amounts credited to the capital account of any 

patron shall have the same status as though they had been 
paid to the patron in cash in pursuance of a legal 
obligation to do so and the patron had furnished the 
Cooperative corresponding amounts for capital." 


The by-laws further state that upon dissolution or 
liquidation of the Cooperative, after all outstanding 
indebtedness is paid, outstanding capital credits shall be 
retired, without priority, on a prorata basis. This is the only 
required retirement of capital credits that is not within the 
disci^etion of the board of directors. 


Therefore, because we are of the opinion that subparagraph 
(a) is misleading, we offer the following amendment: 


(a) The Government is a member of the (cooperative 

name) ; and as any other member is entitled to 

capital credits consistent with the by-laws of the cooperative. 


52. 241-13 (b) . 
fiscal year . 


Within 60 days after the close of the Contractor's 
the Contractor shall furnish to the Contracting 


Officer, or cne designated representative of t'ne Contracti-.c 
Officer, in writing a list of accrued credits by contract number, 
year, and delivery point., Also, the Contractor shall state t'ne 
anounc of. capital credits to be paid to the Government and t'ne 
date the payment is to be made . (Emphasis mine) 

The 60 days after the close of the Contractor's fiscal year 
recuirement is a concern because while electric cooperatives may 
have fiscal years that do not coincide with the calendar year, 
capital credits are usually allocated on a calendar year basis. 
This proposed regulation would require a separate calulation and 
allocation of the government's capital credits. 

The last sentence of (b) indicates that a cash payment to 
the Government is expected. This is misleading for the -reasons 
stated in the comments pertaining to subparagraph (a) above. 

We therefore recommend that 52.241(b) be amended as follows: 

(b) Within 60 days after the close of the annual period 
upon which the Contractor's annual allocation of capital credits 
is based, the Contractor shall furnish to the Contracting 
Officer, or the designated representative of the Contracting 
Officer, in writing a list of capital credits accrued during such 
annual period by a contract number, year and delivery point. 

52.241- 13(c) Upon termination or expiration of this contract, 

unless the Government directs that unpaid capital credits are to 
be applied to another contract, the Contractor shall make paymen t 
to the Government for the unpaid credits. 

One of the basic premises of electric cooperatives — and one 
that has contributed greatly to their success, is that all members 
are treated fairly and non-discriminatorily. One consumer is not 
favored over another. In compliance with this basic premise, 
cooperatives retire capital credits based upon a plan or system. 
Most cooperative over the United States retire capital credits on 
a 20 year rotation cycle, first in - first out. Many other 
cooperatives use a percentage method and pay a percentage of the 
total outstanding capital credits to all members. Regardless of 
the method used, no preference, by contract or otherwise is given 
to any particular member. Subparagraph (c) recuires the 
cooperative to execute a contract creating a preference for the 
Government. We do not find this* acceptable. We therefore 
recommend that 52.241(c) be deleted. 

52.241- 13(d) Payment of capital * credits will be made by 

certified check, payable to the Treasurer of the United States; 
and ... 

Again, the Government is attempting to require preferential 
treatment through contract. No other member receives capital 
credit payments by certified checks. Further, the Government 
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does not r-squire. certified cnec'o in tne oavTent of 1::^ 

cooperatives' multi-million dollar loans nor does even the IRS 
recuire certified checks in the payment of citizens' tax 

obligations. To require certified checks for payment of capital 
credits .to the Government would be burdensome and costly to f-.a 
cooperatives . 

We therefore recommend that 52. 241-13 (d) be amended as 
follows: 

"(d) Payment of capital credits will be made by check, 
payable to the Treasurer of the United States; and ..." 


'k 


Miller & Herx 


GLE^^ Allen. Viroinia 23060 


July 22, 1991 


via Federal Express 

General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W., Room 4041 
Washington, DC 20405 

Re: Proposed Rule for Federal Acquisition of Utility Services 

FAR Case 91-13 

Gentlemen: 

Enclosed are an original and three copies of Comments on the above* 
captioned rulemaking proceeding to be filed on behalf of A&N Electric 
Cooperative, BARC Electric Cooperative, Choptank Electric Cooperative, 
Community Electric Cooperative, Craig-Botetpurt Electric Cooperative, 
Delaware Electric Cooperative, Mecklenburg Electric Cooperative, Northern 
Neck Electric Cooperative, Northern Virginia Electric Cooperative, Powell 
Valley Electric Cooperative, Prince George Electric Cooperative, 
Rappahannock Electric Cooperative, Shenandoah Valley Electric Cooperative, 
Southern Maryland Electric Cooperative, and Southside Electric Cooperative. 

Cordially, 

Eenworth E. Lion, Jr. 


KELJr/ctr/T91-0235 

Enclosures 

cc: Member Cooperatives 

VMD Association of Electric Cooperatives 
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COMMENTS OF THE MEMBERS 
OF THE 

VA. MD. AND DEL. ASSOCIATION OF ELECTRIC COOPERATIVES 
REGARDDfG THE PROPOSED RULE FOR 
FEDERAL ACQUISITION OF UTILITY SERVICES 
FAR CASE 9M3 

The comments presented below represent the collective comments of the 
cooperative members (Cooperatives) of the Virginia, Maryland and Delaware 
Association of Electric Cooperatives (Association) in response to the proposed 
rulemaking published at 56 Federal Register 23982 on May 24, 1991. 

1. General . As public utilities, the Cooperatives have the obligation to 
provide service to anyone within their certificated service territories that 
applies for membership; however, the obligation is not unilateral. As a 
condition of membership, the individual or entity desiring service must agree 
to abide by the charter, bylaws, regulations, and terms of the membership 
agreement of the cooperative. These documents constitute a binding and 
enforceable contract between a cooperative and its members. 

As will be discussed below, several of the proposed regulations 

violate the terms of the membership agreement, charter, bylaws, and/or 

regulations of the Cooperatives. Since the Cooperatives are regulated by the 

public service commissions in Virginia, Maryland, and Delaware, the terms 

and conditions of the bylaws and other controlling documents are subject to the 

jurisdiction and control of the commissions. Consequently, §8093 of the 

•» 

Department of Defense Appropriations Act of 1988, Public Law 100-202, 
mandates compliance with the Cooperatives' conditions of membership. 
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2. §41.001.1 Efliifiv. The Cooperatives have acquired the necessary 

capacity to provide service to everyone, including federal facilities, within their 
certificated service territories. Pursuant to their obligation to serve their 
consumers, the Cooperatives have invested hundreds of millions of dollars to 
provide service, in part, in reliance upon the projected needs of the Federal 
Government. If federal agencies, unlike other consumers, are allowed to 
switch electric utilities, the fixed costs of capacity to serve federal facilities will 
be shifted to the Cooperatives' remaining consumers/members. This result is 
unfair to the remaining members and the unexpected switching of power 
suppliers could complicate utility system forecasting and capacity planning. 
Consequently, the Cooperatives are concerned about the integrity of their 
certificated service territories. 

The Cooperatives' concern with territorial integrity arises from the 
confusion caused by the stated goal of the proposed regulations and the wide 
range of affected utilities. Although the policy statement acknowledges that 
§8093 of the Department of Defense Appropriations Act of 1988 requires federal 
agencies purchasing electricity to honor service territories established 
pursuant to state statute or state regulation, it emphasizes the goal of federal 
acquisition of utility services from supply sources that are most advantageous 
in terms of economy, efficiency, reliability or service. The proposed 
regulations place great emphasis on alternative suppliers and competitive 
bidding. At the same time, the regulations are intended to be applicable in a 
wide variety of situations. They are applicable to various combinations of the 
following: 

electric service, 
water service, 

- 2 - 
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Steam service, 
sewage service, 
natural gas service, 

utilities with dedicated service territories, 
utilities without dedicated service territories, , 
regulated utilities, and 
unregulated utUities. 

In studying the proposed regulations, the Cooperatives believe that 
there is significant potential for confusion which could result in loss of the 
§8093 protection for electric utility service territories. To eliminate the 
potential for confusion, the Cooperatives strongly recommend that a 
paragraph (f) be a4ded to §41.004>1 to read as follows: 

(f) In accordance with §8093 of Public Law 100-202 as 
discussed in subsections (d) and (e) above, it is the policy of 
the Federal Government that, where electric utility 
franchises or service territories are established pursuant to 
state statute, state regulation, or state-approved territorial 
agreements, federal acquisition of electric utility service 
shall be finm the appropriate electric utility subject only to 
the potential exceptions listed in subsection (d). 




3. §41.006-1 Monthly and annual review. The language of this section 

is unclear with regard to the purpose of the monthly review of utility service 
invoices. Section 41.006-1 states: 

Agencies shall review (a) utility service invoices on a 
monthly ba>is; and (b) each contract, authorization, 
purchase order, or other written request for service ex- 
ceeding the small purchase dollar, limitation on an nnnnal 
basis. The purposes of such review are to ensure that the 
utility supplier is furnishing the services to each facility 
under the utility's most economical, applicable rate and to 
examine utility commercial markets for advantageous 
competitive resolicitations. The annual review sh^l be 
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based upon the facility's usage, conditions, and 
characteristics of service, at each individual delivery point, 
for the most recent 12 months. If a change in rate is 
appropriate, the Federal agency shall request the supplier 
to make such rate change immediately. 

Monthly reviews seem to be unnecessary for the purpose of 
examining "utility commercial markets for advantageous competitive 
resolicitations," especially when a multi-year contract is in effect. This 
purpose appears to be more appropriate for the annual review. A more 
appropriate usage of the monthly review would be to monitor power usage for 
purposes of internal control. For instance, if electric usage suddenly 
increases, the agency would want to determine the reason and, possibly, take 
corrective action. Monthly monitoring could also be used to recognize 
changing trends iii usage which would indicate a change in the rate schedule 
under which the agency is purchasing in order to reduce the overall level of 
charges. The Cooperatives recommend that this section be revised to clarify 
the purpose of the monthly review. 

4. §41.006-2 Rate changes and regulatory inte rvention . Subsection (c) 
provides that rate changes made by the regulatory body "shall be made a part 
of the contract by contract modification." The initial contract should be written 
to automatically change the rate when a new rate is set by the regulatory body. 
Execution of contract modifications by the parties is unnecessary. 

5. §41.007 Contract Clauses . As discussed in our general comments 
in paragraph 1 above, when the federal government becomes a member of a 
cooperative, it is expected to comply with all terms of the cooperative's 
membership certificate, charter, bylaws, and regulations. In this regard, the 


- 4 - 


r 1 


federal government is treated the same as every other member of the 
cooperative. Unfortxinately, several of the contract clauses prescribed by 
§ 41.007 conflict with the Cooperatives’ bylaws or regulations and, thus, will 
result in violation of §8093 of Public Law 100*202. To avoid this result, the 
Cooperatives recommend that a subsection (k) be added to §41.007 to read as 
follows: 

(k) The contract clauses prescribed by this section 
shall be modified or deleted as necessary to be consistent 
with state law governing the provision of electric utility 
service, including state utility commission rulings and 
electric utility franchises or service territories established 
pursuant to state statute, state regulation, or state-approved 
territorial agreements as mandated by §8093 of Public Law 
100-202 (see 41.004-l(d)). 

6. §41.009 Formats for utility ser vice snecifications . Subsection (b) 
provides that contracting officers may modify the specification format to attach 
"details on Government ownership of facilities and maintenance or repair 
obligations." To avoid any potential confusion regarding construction and 
maintenance of facilities, the Cooperatives recommend that the phrase be 
revised to read "details on Government ownership of facilities and 
maintenance or repair obligations on the Government's side of the 
interconnection point." The Cooperatives will own and m aintain all facilities 
on their side of the interconnection point in accordance with standard utility 
practices. 

7. §52.241-1 Conflicts. This proposed contract clause provides that, to 

■It 

the extent of any inconsistency between the terms of the contract and any rate 
schedule or rules or regulations of the utility, the terms of the contract control. 


A 
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This proposal is in direct violation of §8093 of the Department of Defense 
Appropriations Act of 1988 which provides that, in purchasing electricity, the 
Government must comply "with state law governing the providing of electric 
utility service, including state utility commission rulings." Since the tariffs 
and regulations of the Cooperatives are subject to state utility commission 
scrutiny and approval, §8093 mandates federal agency compliance with the 
terms of those tariffs and regulations. Consequently, this proposed clause 
must be rejected with regard to regulated electric utilities. 

8. §52.241.2 Scone and Duration of Contract . Subsection (c) provides 

that the utility shall provide a complete set of rates, terms, and conditions to 
the federal agency. The Cooperatives recommend that the utility be required to 
provide only the rates, terms, and conditions related to the contract with the 
Government. Provision of rates and other material related to the provision, of 
residential service or other unrelated services woiild serve no useful purpose. 

'9. §52.241-5 Service Provisions. The subsection (d)(1) reqmrement for 

an adjustment to monthly billing, including the minimum monthly charge, 
where service is interrupted for more than an hour is overreaching and 
inequitable. Cooperatives are owned by their members. There is no profit 
earned for providing service. Minimum charges are established to ensure that 
the Cooperatives recover at least their fixed costs. A reduction in the recovery 
of fixed costs would be detrimental to both the Cooperatives and their 

consTimers/owners. If fixed costs are not recovered from Government 

% 

agencies, the only alternative is subsidization by other ratepayers. This 
proposal is unacceptable and must be rejected. ' 


- 6 - 




10. §52.241-6 
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Rpgiilated Suppliers . The Cooperatives recommend that subsection (c) be 
revised to require utilities to provide a copy of public service commission 
regxilations affecting the contract "within a reasonable time" rather than 
"immediately." The requirement for immediate action is unnecessarily 
onerous and provides no additional benefit to the Government. 


11. §52.241-8 Connection Charge. When new consumers/owners 

initiate service with the Cooperatives, they may be responsible for a certain 
portion of the cost of the facilities required to provide such service. The 
connection fee is charged directly to the new customer. If a power line must be 
extended to provide service to a new customer, the customer pays for the cost of 
the extension in accordance with the individual cooperative’s line extension 
policy. The policy is intended to place the responsibility for the cost above a 
certain level on the cost-causing entity. The proposed §52.241-8 moII cause 
other consumers to subsidize Government agencies in certain circumstances. 
This is clearly improper. The Cooperatives believe that Government agencies 
should be subject to the same requirements as are all other consumers with 
regard to connection fees and line extensions. Government regulations should 
not mandate preferential treatment and subsidization by other ratepayers. 

The Cooperatives recommend that proposed §52.241-8 be rejected. 


12. §52.241-13 Capital Credits . Subparts (b), (c), and (d) concerning the 

payment of capital credits violate the Cooperatives' bylaws and policies as well 
as the mortgage requirements imposed by the*Rural Electrification 
Administration. These sections should be rejected. 
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Respectfully submitted. 


A&N ELECTRIC COOPERATIVE 
BARC ELECTRIC COOPERATIVE 
CHOPTANK ELECTRIC COOPERATIVE 
COMMUNITY ELECTRIC COOPERATIVE 
CRAIG-BOTETOURT ELECTRIC COOPERATIVE 
DELAWARE ELECTRIC COOPERATIVE 
MECKLENBURG ELECTRIC COOPERATIVE 
NORTHERN NECK ELECTRIC COOPERATIVE 
NORTHERN VIRGINIA ELECTRIC COOPERATIVE 
POWELL VALLEY ELECTRIC COOPERATIVE 
PRINCE GEORGE ELECTRIC COOPERATIVE 
RAPPAHANNOCK ELECTRIC COOPERA TIVE 
SHENANDOAH VALLEY ELECTRIC COOPERATIVE 
SOUTHERN MARYLAND ELECTRIC COOPERATIVE 
SOUTHSIDE ELECTRIC COOPERATIVE 


'Thomas A Dick 
Director, Governmental AfEEurs 
Va., McL & DeL Association 
of Electric Cooperatives 


July 22, 1991 • 
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MARSHA L HUNTER 


Lone Star Gas Company 

legal oepastment 
July 22 , 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 


Re: FAR Case 91-13 


Ladies and Gentlemen: 


Enclosed please find the Comments of Lone Star Gas Company, a 
Division of ENSERCH Corporation concerning proposed revisions of 
the Federal Acquisition Regulations. These Comments are being 
submitted in response to the rule proposed jointly by the 
Department of Defense, General Services Administration and National 
Aeronautics and Space Administration in Far Case 91-13, as 
published in the May 24, 1991 issue of the Federal Register. Your 
consideration of these comments will be appreciated. 


Very truly yours. 




gah 


Marsha L. Hunter 


JU'. 
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UNITED STATES OF, AMERICA 
BEFORE THE 

DEPARTMENT OF DEFENSE 
GENERAL SERVICES ADMINISTRATION 
NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 


IN THE MATTER OF; 

FEDERAL ACQUISITION 
REGULATION; ACQUISITION 
OF UTILITY SERVICES 


§ 

§ 

S FAR CASE 91-13 

S 

s 


COMMENTS OF LONE STAR GAS COMPANY. 
A DIVISION OF ENSERCH CORPORATION 


Lone Star Gas Company, a Division of ENSERCH Corporation 
("Lone Star"), files these Comments in response to the Notice of 
Proposed Rulemaking published in the Federal Register on May 24, 
1991. 


I. 

Lone Star Gas Company is a division of ENSERCH Corporation. 
ENSERCH Corporation is a corporation duly organized and existing 
under the laws of the State of Texas with authority to transact 
business in said state. Lone Star's principal place of business is 
301 South Harwood Street, Dallas, Texas 75201. Lone Star is an 
intrastate natural gas pipeline company. Lone Star owns and 
operates natural gas transmission lines, gathering lines, 

■X 

compressor stations, distribution facilities, and related 
properties by which it transports natural gas in intrastate 
commerce within the State of Texas and distributes same to 





domestic, commercial, and industrial customers within the state. 
Lone Star provides gas service to certain facilities owned and 
operated by the United States government and will therefore be 
affected by adoption of the proposed rule. 


II. 

Lone Star urges that the proposed rule be amended to provide 
that a review to determine whether or not alternative delivery 
systems exist should be completed prior to commencement of the 
bidding process. If no viable alternative delivery system for the 
utility services is identified, the agency acquiring the utility 
services should not be required to go through the bidding process 
because to do sO under those circumstances would be an unnecessary 
expenditure of the resources of the agency acquiring the services. 


III. 

Lone Star supports the adoption of proposed Section 
41. 004-2 (c), insofar as it permits an agency to issue a purchase 
order, or order utility service and pay for it upon the 
presentation of an invoice, if the utility supplier refuses to 
issue a written refusal to sign a tendered contract. Current 
Section 8. 304-5 (e) requires that acquisition of utility services be 
by bilateral written contract under certain circxomstances , 
including situations in which service is available from more than 

one source or the annual cost of service is estimated to exceed the 

■> 

appropriate small purchase limitation. Current Section 8. 304-5 (g) 
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provides that a written definite .and final refusal to sign a 
contract must be received from a utility before a purchase order 
may be issued. Elimination of the written refusal requirement 
would afford agencies flexibility needed in acquiring utility 
service. 

IV. 

Proposed Section 41. 004-1 (b) provides that, except for small 
purchase acquisitions, ’’agencies shall acquire utility services by 
a bilateral written contract, which must include the clauses 
required by 41.007, regardless of whether rates or terms and 
conditions of service are fixed or adjusted by a regulatory body." 
This provision requires that, even though the rates and services of 
a particular supplier are set by a regulatory body, the terms of 
the service are to be defined by contract. Impermissible 
intrusion upon state jurisdiction over the rates and terms and 
conditions for gas service from intrastate pipeline facilities and 
local jurisdiction over the rates and terms and conditions for gas 
service from distribution facilities within municipalities would 
result from the imposition of a requirement that federal agencies 
include in their contracts with utility companies terms which may 
be in conflict with state and local regulatory requirements . The 
proposed rule should be revised to provide that, if services are to 
be purchased from a utility, execution of a written contract would 
not be required. , 
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CONCLUSION 

The proposed rules, if adopted, should be revised to provide 
that a review to determine whether or not alternative delivery 
systems exist should be completed prior to the commencement of the 
bidding process and that, if services are to be purchased from a 
utility, execution of a contract would not be required, as set 
forth in detail in the comments set forth above. 


Respectfully submitted. 


I 

Marsha L. Hunter 

Lone Star Gas Company, a 
Division of ENSERCH Corporation 
301 South Harwood Street 
Suite 504 North 
Dallas, Texas 75201 
(214) 573-3415 



4 





GULF STATES UTILITIES GGIVTFAJVY 


BOX 243 
A a e A 


3 - 


? •? 2 


July 22, 1991 


General Services Administration 
FAR Secretariat (VRS) 

Eighteenth & F Streets, N.W. , Room 4041 
Washington, D.C. 20405 

Attention: Ms. Beverly Fayson 

Dear Ms. Fayson: 

Re: FAR Case 91-13 

Gulf States Utilities Company is an investor-owned utility 
company providing • service to about 558,000 customers in a 28,000 
square mile area of Southeast Texas and South Louisiana. We were 
one of the first utility companies to enter into an Areawide, 
agreement with the Federal Government and recently completed 
negotiations with GSA on a second ten (10) year renewal Areawide. 
I was personally involved in this very intensive negotiation, the 
many issues involved and current FAR requirements. This 
experience gave me the necessary insight to objectively review 
the proposed rulemaking in this case. 

We applaud the Government's efforts to combine the utility 
service procurements under a new Part 41; however, additional 
attention should be given to paperwork reduction for both utility 
companies and the Government. Since the majority of the utility 
companies are regulated by either a State Commission or the 
Federal Energy Regulatory Commission, or both, there are several 
areas which propose unnecessary paperwork, i.e., SF26 under 
Section 41.004-4 and contract modification under 41. 006-2 (c). 

There are several references to wheeling of power which raises 
concern since there is no mandate on utilities to provide this 
service. This issue is very controversial and should it be 
adopted, no one knows what form it will take nor the 
requirements. Specific regulation in this area seems premature 
and should not be addressed until a later date. 
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hs . Bevcrly Fayscr. -2- July 21, l 

General Services Administration 


The Ediscr. Electric Institute, of which Gulf States Utilities is 
a member company, will be filing a comprehensive, detailed 
analysis of the proposed rulemaking and we request you give 
serious and thoughtful consideration to their comments. 


Yours very truly. 



G. W. Hiter. 

Manager 

Governmental Accounts 




CMUL 

Carolina Power & Light Company 

P 0 3ox *55- • Paieign. N.C 2T6C2 
(919) 546-7544 
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H RAY starling. JR 
Manager - Legal Department 

Associate General Counsel July 22, 1991 


Ms. Beverly Fayson 

General Services Administration 

FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, D.C 20405 
Re: FAR Case 91-13 

Proposed Federal Acquisition Regulations for the A cquisition of Utility Services 


Dear Ms. Fayson: 

Carolina Power & Light Company (CP&L) respectfully submits these comments on the 
proposed Federal Acqmsition Regulations on the Acquisition of Utility Services (56 Fed. 
Reg. 23982 (1991)). 

CP&L is an investor-owned electric utility serving approximately 950,000 customers in 
a 30,000-square-mile area in eastern North Carolina, northeastern South Carolina and 
around Asheville in western North Carolina. Among CP&L’s customers are six major 
military bases: Fort Bragg; Camp Lejeune Marine Corps Base; Cherry Point Marine Corps 
Air Station; Poj)e Air Force Base; Seymour Johnson Air Force Base; and Shaw Air Force 
Base. CP&L also serves many federsd office buildings, courthouses, post offices and other 
federal installations. 

CP&L is a member of the Edison Electric Institute (EEl), the national association of 
investor-owned electric utilities. CP&L strongly supports and joins in the comments being 
filed in this case by EEL These supplementary CP&L comments are being filed for the 
purpose of bringing GSA’s attention to particular matters of specific concern to CP&L, 
proposing certain modifications to the reg^ations in addition to those proposed by EEI, and 
in some instances offering secondary alternatives to modifications that are being proposed 
by EEI. 
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Ms. Beverly Fayson 
July 22, 1991 
Page 2 

Attached to this letter are detailed discussions of specific issues raised by the proposed 
Federal Acquisition Regulations, outlining CP&L’s concerns about the regulations and 
recommending specific changes. Please note that CP&L fully supports all the changes 
proposed by EEI; the fact that CP&L has chosen to address certain issues in these 
supplementary comments indicates only that these issues are of special concern to CP&L, 
and it should not be taken to imply any lesser degree of support for EEFs proposals on 
other issues. 


CP&L would be pleased to have the opportunity to meet with FAR representatives to 
further explain these comments. 


Yours very truly, 



RSG/ew 

Attachments 

cc: Mr. Charles Lloyd 

Defense Acquisition Regulatory System 
1211 South Fern Street 
Arlington, Virginia 22202 

Mr. Edward H. Comer 
Edison Elearic Institute 
701 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 


CAROLINA POVVTR & LIGHT COMPANT (CP&L) 
CONCERNS AND RECOMMENDATIONS 


PROPOSED SECTION 41.004-1 
ACQUIRING UTILITY SERVICES: POLICY 
* PROPOSED SECTION 52.241-1 
CONFUCTS 

CONCERNS: 

CP&L is gravely concerned that Section 41.004-l(b) of the proposed regulations, providing 
that government contracts for electric service "must include the clauses required by 41,007, 
regardless of whether rates or terms and conditions of service are fixed or adjusted by a 
regulatory body," and Section 52.241-1, the proposed standard "Conflicts" clause, are 
inconsistent with and tend to undercut Section 41.004-l(c), the provision that recognizes the 
validity of § 8093 of Public Law No. 100-202. 

In § 8093 Congress specifically directed that no federal agency is authorized "to purchase 
electricity in a maimer inconsistent with State law governing the provision of elearic utility 
service, including State utility commission rulings and electric utility franchises or service 
territories." Prior to the enactment of this statute, proposals had. been made that 
Government agencies should seek to reduce costs by negotiating electric service terms and 
conditions more favorable than those available to non-Govemment customers; that they 
should look for opportunities to purchase power from electric suppliers other than the ones 
that had served Aem in the past; and that competitive bidding for electric service should 
be encouraged. With the adoption of § 8093 Congress expressed its concern about the 
adverse effects that such an approach could have on non-Govemment electric customers. 

A fundamental provision of utility law, which has been incorporated into the Nonh and 
South Carolina utility statutes as N.C. Gen. Stat. § 62-140 and S.C. Code Ann. § 58-27-840, 
respectively, is that there may be no discrimination among utility customers. When a group 
of customers pay the same rates for utility service, a utility may not single one out for 
benefits unav^able to the others or relieve one of duties that are imposed on the others. 
This, however, is exactly what happens when a Government agency is able to negotiate 
terms and conditions more favorable than those that apply to non-Govemment customers. 
When this occurs, the inevitable result is that the Government does not pay the full cost of 
the service it receives, while other customers must pay more than their tme cost of service. 
Under § 8093, when a State chooses to prohibit discrimination of this type, the Government 
must be guided by the State’s policy and refrain from seeking discriminatory terms and 
conditions of service. However, Section 52-241.1 of the proposed regulations disregards 
§ 8093 by stating that the terms of the standard Government contract clauses prevail over 
"any rate schedule . . . incorporated in this contract by reference or otherwise, or any of the 
Contractor’s rules and regulations.” 
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A matter qf particular concern to CP»S:L is the standard "Scope and Duration of Contract" 
clause in Section 52-241.2 of the proposed regulations, which specifies that even. 
Government utility contract must have a specified termination date, "that neither the 
Contractor nor the Government is under any obligation to continue any services beyond the 
term of this contract," and that thereafter the Government is free to obtain service from 
another utility.' Under Sections 41.004- 1(b) and 52-241.1 of the proposed regulations, this 
clause must take priority over any conflicting provision in CP&L’s rules, regulations or rate 
schedules. 

The electric utility industry is highly capital-intensive. A large component of the cost of 
electric service consists of the fixed costs of generating plants, and transmission and 
distribution lines, which have been built to serve existing customers. When a customer 
leaves a utility’s system, its share of these fixed costs must be absorbed by the utility’s 
re mainin g customers. Thus, should a large Government customer (such as a military base) 
change its electric supplier, the unavoidable result would be that the non-Govemment 
customers of the original supplier would be faced with higher rates. 

Congress was well aware of this situation when it passed § 8093. One of the main purposes 
of this statute was to enable the States, if they so choose, to limit the migration of customers 
from one electric utility system to another. North and South Carolina have chosen to do 
so. Each state has adopted a statute (N.C. Gen. Stat. §§ 62-110.2 and 160A-331 to -338, 
and S.C. Code Ann. ’S§ 58-27-610 to -690) directing its regulatory commission to allocate 
service territories to particular electric suppliers. Moreover, both the North Carolina 
Utilities Commission and the South Carolina Public Service Commission have approved 
section 1(g) of CP&L’s Service Regulations, which provides that a customer may terminate 
its purchases of electricity from CP&L only if "Customer no longer has use for electricity 
at the premises." In light of the territorial assignment statutes and section 1(g) of the 
Service Regulations, it is clear that North and South Carolina state policy do not permit a 
customer to shift its load from one electric supplier to another simply for the sake of 
obtaining lower rates. Under § 8093 the Government is directed to respect this state policy; 
however. Sections 41.004-l(b) and 52.241-1 of the proposed Federal Acquisition Regulations 
disregard it 


RECOMMENDATIONS: 

CP&L strongly urges, and indeed considers it essential, that the changes in Sections 
41.004-l(b) and 52-241.1 proposed by EEI be adopted. The EEI changes will bring these 
sections into harmony with § 8093, and with Section 41.004-l(d) of the regulations, by 
ensuring that State law (whether expressed in statute, in regulatory coimnission rules and 
regulations, or in tariffs or terms and conditions approved by the re^atory commission) be 
given priority over the standard Government contract clauses where any conflict exists. 
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CAROLINA POWTR & LIGHT COMPANY (CP&L) 
CONCERN’S AND RECOMMENDATIONS 


PROPOSED SECTION 4 i;004-5(d) 

ACQUIRING UTILITY SERVICES: SEPARATE CONTRACTS 
PROPOSED SECTION 52.241-2 
SCOPE AND DURATION OF CONTRACT 


CONCERNS: 


1. The present contracts CP&L has with DOD agencies have "indefinite terms." Over many 
years this arrangement has worked extremely well with the various military branches, as they 
have been able to issue contract modifications adding new points of delivery whenever 
required under the master contract for the base in questioiL Neither the military nor CP&L 
has had to be overly concerned about contract terms and termination charges for new 
services, because whenever a particular service has to be terminated, any applicable 
termination charges are calculated under CP&L’s Service Regulations which have been 
approved by the North and South Carolina regulatory commissions. If the proposed 
Sections 41.004-5(d)- and 52.241-2 become effective and all services are under ten-year 
contracts, CP&L will have to become more concerned about adding new services, 
particularly near the end of the ten-year contract period. 


2. Proposed subsection (b) includes the following language: "It is expressly understood that 
neither the Contractor nor the Government is under any obligation to continue any services 
beyond the term of this contract" This presents the following concerns to CP&L: 


a) This wording is in conflict with section 1(g) of CP&L’s Service Regulations, 
which have been approved by the North and South Carolina regulatory 
commissions. Section 1(g) states: "If Customer desires to terminate the 
Agreement Company will agree to such termination if Company is satisfied 

that Customer no longer has use for the electricity at the premises " The 

proposed standard contract clause grants the Government broader termination 
rights than are permitted under North and South Carolina law, and therefore 
it is in violation of § 8093 of Public Law No. 100-202, which provides that the 
Government is not authorized to purchase electricity in a manner inconsistent 
with State law. 


b) As noted above, if ten-year contract terms are required, it may become 
necessary to have different contract termination provisions for a service added 
near the end of the ten-year term than onq added at the beginiung of the 
term. 
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c) CP&L’s planning personnel annually request specific information regarding 
the ten-year load-forecasts for military bases. The possibility of several large 
military bases being able to terminate service at the same time is likely to 
make CP&L’s planning and load forecasting much more difficult, and in the 
long term this could increase CP&L’s costs and potentially jeopardize reserve 
margins. • 

RECOMMENDATIONS: 

1. The changes proposed by EEI in Section 41.004-5(d) should be adopted. 

2. Section 52241-2(a) should be amended as follows (bold type represents language to be 
added): 

For the period (date) to (date), the Contractor agrees to furnish and the 
Government agrees to purchase (specify type) utility services in accordance 
with the applicable tariff(s), rules, and regulations as approved by the 
applicable governing regulatory body and as set forth in the contract. [Note: 

The phrase "For the period (date) to (date)” may be deleted if an indeflnite 
term is desired.] 

3. Section 52.24 l-2(b) should be deleted. 
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CAROLINA POVV-ER & LIGHT COMPANY (CP&L) 

CONCERNS AND RECOMMENDATIONS 


PROPOSED SECTION 52.241-3 
CHANGE IN CLASS OF SERVICE 


CONCERNS: 

Subsection (a) states: Tn the event of a change in class of service, such service shall be 
provided at the contractor’s lowest available rate schedule applicable to the class of service 
furnished." This provision conflicts vdth section 1(c) of CP&L’s Service Regulations, which 
have been approved by the North and South Carolina regulatory commissions, and therefore 
it is inconsistent with § 8093 of Public Law No. 100-202. Section 1(c) of the Service 
Regulations states that "Company will attempt to assist Customer to a reasonable extent in 
determining which rate schedule and/or rider to select. It is the customer’s right and 
responsibility to select the available rate and/or rider." In many cases, customers have the 
opportunity to select between more than one rate schedule within the same class of service 
- for example, time-of-use rates, traditional nontime-differentiated rates, curtailable rates, 
etc. - and the lowest possible rate is dependent upon the manner in which the customer’s 
facilities are operated. Since the customer must decide how its facilities will be operated, 
the selection of the rate schedule is a responsibility properly borne by the customer. 


PRIMARY RECOMMENDATION: 

The changes requested by EEI in Sections 41.004-l(b) and 52.241-1 of the proposed 
regulations should be adopted. These changes will ensure that State law takes priority over 
the provisions of the standard Government contract clauses if there is a conflict. 

SECONDARY RECOMMENDATION: 

Section 52.24 l-3(a) should be replaced with the following language, which is taken from 
Article 5(f) of the proposed Areawide Public Utilities Contract for Electric Services, 
Contract No. GS-00P-91-BSD-0Q . drafted by GSA and submitted to CP&L in 1991: 

In the event of a permanent change in the class of service furnished to the 
Government at a particular service location, electric services shall thereafter 
be available to ±e Government at such service location at the lowest 
available rate schedule of the Contractor, which is applicable to the class of 
service furnished, following such permanent.change and which is applicable 
in the area where such services are furnished. 
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CAROLINA POWER & LIGHT COMPANY (CP&L) 
CONCERNS AND RECOMMENDATIONS 



PROPOSED SECTION 52.241-4 
CONTRACTOR’S FACILITIES 


CONCERN NO. 1: 

The last sentence of Section 52.2414(a) provides that "the Contractor shall be responsible 
for all losses or damage" to its facilities serving the Government. This language conflicts 
with section 12(d) of CP&L’S Service Regulations, which have been approved by the North 
and South Carolina regulatory commissions. This provision of the Service Regulations 
states: "In the event of any loss or damage to such property of Company caused by or 
arising out of carelessness, neglect, or misuse by Customer, his employees or agents, the cost 
of making good such loss or repairing such damage shall be paid by Customer." Under 
§ 8093 of Public Law No. 100-202 the Government is not authorized to purchase electricity 
in a manner inconsistent with state law. The problem of damage to electric facilities is a 
matter of special concern to CP&L, because on several of the military bases CP&L serves, 
troops and military vehicles frequently damage distribution lines in the training areas. 
CP&L normally charges the Government for the necessary repairs, and the Government has 
not heretofore objected to these charges. 

RECOMMENDATION NO. 1: 

The changes requested by E£I in Section 52.2414(a) should be adopted, in order to place 
a more appropriate degree of responsibility for damage to elearic facilities on the 
Government, and in order to make this section consistent with North and South Carolina 
law. In addition, the changes requested by EEI in Sections 41.004-l(b) and 52.241-1 of the 
proposed regulations should be adopted, in order to ensure that State law takes priority over 
the provisions of the standard Government contract clauses if there is a conflict. 


CONCERN NO. 2: 

Section 52.2414(d) provides that if the contract is revoked or terminated, the Contractor’s 
"facilities shall be removed and Government premises restored to their original condition 

by the contractor at its expense " This language would create difficulties if CP&L were 

ever asked to remove a ^tribution or transmission^line on one of the military bases. For 
example, how would one return several miles of 230 kV transmission right of way through 
a pine forest to "their original condition"? 
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RECOMMENDATION NO. 2: 

The changes requested by EEI in Section 52.24 l*4(d) should be adopted. 
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CAROLINA POWER & LIGHT COMPANY (CP&L) 
CONCERNS AND RECOMMENDATIONS 


PROPOSED SECTION 52.241-5 
SERVICE PROVISIONS 


CONCERNS; 

Subsection (d)(1) provides for an adjustment in the Government’s electric billing whenever 
service to the Government is interrupted for more than an hour in any billing period. 
Similarly, subsection (d)(2) provides for a billing adjustment if the Government is unable 
to operate its service location for more than 15 days in a billing period. CP&L does not 
provide billing adjustments on this basis to its non-Govemment customers. If such 
adjustments were provided to the Government, this would be discriminatory and therefore 
would violate N.C. Gen. Stat. § 62-140 and S.C. Code Ann. § 58-27-840. It would result in 
the Government’s paying less than the true cost of its electric service, while non- 
Govemment customers would pay more than their true cost of service. 


RECOMMENDATION: 

The changes proposed by EEI in Subsection 52.24 l-5(d) should be adopted. 
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CAROLINA POWER & LIGHT COMPANT (CP&L) 
CONCERNS AND RECOMMENDATIONS 




PROPOSED SECTION 52.241-6 

CHANGE IN RATES OR TERMS AND CONDITIONS OF SERVICE 
FOR REGULATED SUPPLIERS 


CONCERN NO. 1: 

Sections 52.24 l-6(a) and (d) state that written notice must be provided to the Contracting 
Officers of all proposed changes in rates or terms and conditions of service, and that all such 
changes must be incorporated into the contract by the issuance of a contract modification. 
The current requirement that a contract modification be issued for every change in rates or 
conditions of service is a paperwork nightmare both for contracting officers and for utility 
representatives. The additional new requirement for advance notification would create even 
more paperwork, and it would compel CP&L to make special mailings to the many 
Contracting Officers in its service area. Such special mailings are not required for other 
customers. 


PRIMARY RECOMMENDATION NO. 1: 

The changes proposed by EEI in Section 52.241-6(a) should be adopted, and Section 
52241-6(d) should be deleted in its entirety. 

SECONDARY RECOMMENDATION NO. 1: 

If GSA chooses not to adopt the changes proposed by EEI in Section 52;241-6(a), then that 
subsection should be replaced with the following language, which is taken from Article 5(b) 
of the proposed Areawide Public Utilities Contract for Electric Services, Contract No. 
GS-00P-91-BSD-00__, drafted by GSA and submitted to CP&L in 1991: 

If, during the term of this contract, the Contractor applies to any regulatory body for 
a change in rates or in the type of service to be performed imder this contract, it 
shall take steps to see that the Contracting Officer and GSA receive at least the 
same notice of such application as is received by all other customers affected by such 
applicatioiL 
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CONCERN NO. 2: 


Section 52.24 l-6(b) requires the Contractor to represent and warrant "that currently and 
during the life of this contract the applicable published and unpublished rate schedule(s) 
shall not be in excess of the lowest published and unpublished rate schedule(s) available to 
any other customers of the same class under similar conditions of use and service." This 
provision conflicts with section 1(c) of CP&L’s Service Regulations, which have been 
approved by the North and South Carolina regulatory commissions, and therefore it is 
inconsistent with § 8093 of Public Law No. 100-202. Section 1(c) of the Service Regulations 
states that "Company will attempt to assist Customer to a reasonable extent in determining 
which rate schedule and/or rider to select. It is the customer’s right and responsibility to 
select the available rate and/or rider." As previously noted, customers often have the 
opportunity to select between more than one rate schedule within the same class of service 
— for example, time-of-use rates, traditional nontime*di£ferentiated rates, curtailable rates, 
etc. - and the lowest possible rate is dependent upon the maimer in which the customer’s 
facilities are operated. Since the customer must decide how its facilities will be operated, 
the selection of the rate schedule is a responsibility properly borne by the customer. 


RECOMMENDATION NO. 2: 

The changes requested by EEI in Section 52.241-6(b) should be adopted, in order to make 
this section consistent with North and South Carolina law and avoid placing an unreasonable 
warranty obligation on the Contractor. In addition, the changes requested by EEI in 
Sections 41.004-l(b) and 52.241-1 of the proposed regulations should be adopted, in order 
to ensure that State law takes priority over the provisions of the standard Government 
contract clauses if there is a con^ct 
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FEDERAL EXPRESS 


General Services Administration 
FAR Secretariat (VRS) 

Room 4041 

18th and F Streets, N.W. 
Washington, D.C. 20405. 


RE: FAR Case 91-13 

Ouachita Electric Cooperative Corporation 


Gentlemen: 

This law firm represents Ouachita Electric Cooperative 
Corporation, which has its principal offices in Camden, Arkansas. 
The Cooperative has asked that we respond to your proposed rule on 
the acquisition of services from utilities; in particular, the 
following provisions: 

52.241-13 Capital Credits 

(a) The Government is a member of the (cooperative 

name) , and as any other member, is entitled 

to capital credits consistent with the by-laws of the 
cooperative, which states the obligation of the Contractor to 
pay capital credits and which specifies the method and time 
of payment. 

(b) Within 60 days after the close of the Contractor's 
fiscal year, the Contractor shall furnish to the Contracting 
Officer, or the designated representative of the Contracting 
Officer, in writing a list of accrued credits by contract 
number, year, and delivery point. Also, the Contractor shall 
state the amournt of capital credits to be paid to the 
Government and the date the payment is to be made. 

(c) Upon termination of expiration of this contract, 
unless the Government directs that unpaid capital credits are 
to be applied to another contract, the Contractor shall make 
payment to the Government for the unpaid credits. 
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;d) Payment of capital credits will be made by 
certified check, payable to the Treasarer of the United States 

and forwarded to the Contracting Officer at , 

unless otherwise directed in writing by the Contracting 
Officer. Checks shall cite the current or last contract 
number and indicate whether the check is partial or final 
payment for all capital credits accrued. 


We have the following comments; 

(a) The Cooperative has no problem with proposed paragraph 
(a). It is appropriate. The government should be treated exactly 
the* same as the other members. The problems occur with the 
remaining paragraphs which tend to give the government 
preferential treatment. 

(b) Ouachita Electric furnishes capital credit information 
to all members 6n an annual basis. These capital credits are not 
considered to be "accrued" from a legal standpoint. To furnish 
specific information within 60 days would be burdensome and an 
unnecessary expense. It would not provide any particularly useful 
information to the government. 

The second sentence creates significant problems. The 
Cooperative does not, on an annual basis, know the exact amount or 
dates when capital credits will be payable. Both REA and CFC 
prohibit full refunds of capital credits unless the Cooperative 
has 40% equity. In addition, refunds are subject to board 
approval, which is based upon sound economic policy for the 
Cooperative and may, therefore, vary from time to time. The 
Cooperative would not be in a position to advise the government, 
nor any other members, of the exact amount and date. 

(c) This paragraph is unfair and unreasonable. It tends to 
provide benefits to the government that other members do not have. 
Capital credits should be paid to the government at the same time 
other members are paid, and based upon the considerations 
discussed in paragraph (b) above. 

(d) The requirement of a certified check in routine cases is 
unreasonable and will also give the government preference over all 
other members. Capital Credit checks describe the basis for 
payment. We again point out that capital credits are not accrued 
on an annual basis in the legal sense. 
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The Cooperatives have no problem in treating the government 
as any other member, but preferential treatment is not only unfair 
to the Cooperative and other members but could require a violation 
of agreements with REA and CFC. 

We hope that the section identified above is not adop-ted. 


Sincerely, 

ROBERTS, HARRELL & LINDSEY, P.A. 


Searcy W. Hjrrrell, Jr. / 


SWH/jm 

cc: Mr. Boyce Drake 

Ouachita Electric Cooperative Corporation 
P. 0. Box 877 
Camden, AR 71701 


July 22, 1991 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W., Room 4041 
Washington, D.C. 20405 

RE: FAR Case 91-13 


This letter is in response to the proposed rule changes on 
the acquisition of services from utilities (56 Federal Register 
23982). 

Delta-Montrose Electric Association (DMEA) opposes the 
addition of language as proposed in Section 41.007( j) /52.241-13 
Capital Credits , items b and c. 


The proposed lan^age in item (b) forces the contractor to 
allocate capital credits within 60 days after the close of the 
contractors' fiscal year. This requirement would force DMEA to 
make internal accounting changes that would comply with only one 
customer, the Federal Government. Also the proposal requires the 
Contractor to state when capital credits will be paid. But as a 
rural electric cooperative, the exact time that capital credits 
will be retired is difficult to project. Capital credits are 
retained by the cooperative until the financial condition peinnits 
the return of allocated capital credits. This requirement could 
force Bylaw changes of most of the cooperatives across the 
nation. 


Item (c) states that upon termination of the contract, that 
capital credits may be required to be paid. This, requirement is 
excessive and as explained above, counter to the wide spread 
organizational characteristics of rural electric cooperatives in 
general. This requirement would treat the Federal Government 
with discrimination in relation to our other member customers. 


We do not believe that the intent and cost associated with 
these changes are to the best economical interest of our 
cooperative nor sure the changes to the best interests of the 
citizens of our nation by discriminatir^ agaii^ them. 



M.R. Torres 
General Manager 


MRT/vea 

cc: Ryan Whitfield, President DMEA 
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July 22 , 1991 


General Services Adminis'Cration 
FAR Secretariat (VRS) 

18th and F Streets , NW 
Washin^on, OC 20405 


RE: C , Q . nment§ of the Geo rg i a Electric Me mbership corporation 
LSEMC) on Proposed Federal Acquisiti on Recmlation: 
Acquisition _of utility Serv ices. 56 Federal Register 
Z3982 ri991K rPAR Case 9-13^ 


On b^alf of Georgia's 42 electric membership 
cooperatives, Georgia EMC, the statewide service 
organization, appreciates the opporttinity to comment on the 
proposed rule regarding the return of capital credits to 
the United States Government. Georgia EMC supports the 
position. of the General Services Administration (GSA) 
expressed in subsection (a) which states that federal 
facilities are "...entitled to capital credits consistent 
with the bylaws of the cooperative" . Governmental agencies 
should have the same standing that other members of the 
cooperative have regarding the return of capital credits, 
and the return of these credits should be consistent with 
the cooperative's bylaws. 


-.-rr, 


-:-.c EMC 
• '■ EMC 


5MC 




However, GSA^s position is contradicted by the specific 
requirement in subsection (b) that a list of accrued 
credits shall be furnished to the Government Contractor 
within 60 days after the close of the Contractor's fiscal 
year along with a date for payment. The bylaws of the 
cooperative often provide for the retention of these 
credits for a variety of purposes including, for example, 
the maintenance of sufficient capital and capital ratios. 


-acEc: A mandatory payment to Govenunent Contractors, as set 

->CEC nc forth by subsection (c), would result in an erosion of the 
capital and capital ratios that REA requires in its 
mortgage instzument. Other supplementary lenders rely upon 
this capitalization requirement in their loan underwriting 
considerations for cooperatives. 


Serving Georgia’s Consumer-Owned Electric Systems 


, U 2 3 199 
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This erosion of capital ratios is additionally counter 
productive to any effort to move EMCs into the private 
financial markets. 

These proposed regulations may also call into question 
the tax-exempt status of utility cooperatives. In order to 
qualify (and remain (^alified) as a 501 (c) (12) 
organization, a utility cooperative must operate on a 
cooperative basis. The definition of cooperative operation 
is found in case law and administrative rulings. In 
essence, cooperative operation requires that the utility 
.account, on a patronage basis, to all of its patrons for 
amotints received from furnishing utilities in excess of the 
amoiints required for operating costs and expenses 
(including future business needs). This accounting is 
generally achieved by the annual allocation of "credits” to 
a capital account for each patron of utility cooperative by 
the patrons for capital needs (thereby, the term "capital 
credits"). See Puaet Sound PI wood . 44TC 305; Rev. Rul. 
78-238, 1978-1 CB, 161; Peninsula Light 77-lUSTC 9401; and 
Rev. Rul. 72-36, 1972-1 CB, 151. 

Cooperative principles allow the retention of capital 
credits for such purposes as retiring debt, expanding 
services or maintaining necessary reserves. Rev. Rul. 72- 
36, question 2. 

Capital credits must be allocated to patrons in an 
equitable manner, generally on the basis of their 
patronage. See BomerQV_Cooperati ve Grain Co. . 31TC 674; 
Laffigsa C0<?T?gratiY9 <3in/ 78TC 894; Kingfish er Cooperative 
Elevator Association. 84TC 600. It is noteworthy in Lamesa 
that equitable allocations of capital credits are intended 
"to prevent inequitable treatment to some patrons at the 
expense of others ..." It is a reasonable assiimption that 
this logic would apply to capital credit retirements. 

Capital credit retirements are typically determined by 
the cooperative's Boa]rd of Directors within the guidelines 
of the bylaws and with consideration of the cooperative's 
financial status. Historically, most utility cooperatives 
have returned capital credits on a first-in, first-out 
(FIFO) basis, as recommended by REA (see REA Bui. 102- 
1:402-3 Appendix A) and often required by their bylaws. 

This system returns older capital to patrons as newer 
capital is supplied by new patrons . 

Generally cooperative's bylaws provide for "out-of- 
sequence" retirements in cases where the member has ceased 
to exist (specifically, estates, bankrupt corporations and 
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dissolved entities). Howeyer, no member or class of 
members continuing in existence is given preferential 
rights to capital credit retirements. 

The GSA position seeks to modify this historical 
treatment and place itself ahead of all other members in 
the retirement order by legislative change. This out-of- 
turn payment is unfair to the other cooperative members who 
do not receive their capital credit until one of the above 
described conditions occurs . This potential inequitable 
treatment mav be inconsistent with the requirements of the 
Internal Revenue Service for cooperative status; th erefore, 
the implementation of thes e proposed regulations mav result 
in the revocation of the tax-exempt status of complying 
cooperatives . The loss of this status would be devastating 
to the cooperative system. 

Additionally, as previously mentioned, the FIFO system 
of accounting is mandated by the bylaws of many electric 
cooperatives. These proposed regulations could violate the 
FIFO requirement. If so, these rules might impair a vested 
contractual obligation and violate the constitutional 
prohibition against laws impairing vested contractual 
rights in private contracts . 

Another concern involves the difficulty of complying 
with the requirement of subsection (b) that demands that a 
specific date of payment of capital credits be stated 
within 60 days after the close of the Contractor's fiscal 
year. Many cooperatives do not have a regular payment 
cycle. This problem could be handled if the rules made 
clear that this requirement applies only if the cooperative 
has some regular cycle that it tries to follow and that 
circumstances could change that. For example: "Cooperative 
anticipates that payment will be made on or about December 
1 , 2011 ." 

As demonstrated by the above concerns, Georgia EMC and 
its member systems have significant problems with the 
proposed regulations as currently written. GEMC has 
attempted to thoroughly explain these concerns in the above 
comments. In cooperation with our national organization, 
the National Rural Electric Cooperatives Association 
(NRECA), our statewide association is willing to further 
explain any of bur concerns. « 
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Thank you for your consideration of our comments. 
Respectfully submitted, 

^re T. Thome 

/(director of Governmental Affairs 

/ Mdryjpeth R. Atkins 
Reg;tflatory Counsel 
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Electric Membership Corporation 

P.O. Drawer 309 923 S. Mulberry Street Jackson, Georgia 30233 Phone (404) 775-7857 


July 22, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F. Streets, NW 
Room 4041 

Washington, DC 20405 

RE: Acquisition of Utility Services, 56 Fed. Reg. 23982 (1991) 

PAR Case 91-13 

Gentlemen: 

I respectfully ■ sxibmit the following comments concerning the 
Proposed Regulations Regarding Capital Credits (Part 52.241-13) and 
Connection Charges (Part 52.241-8). 

Capital Credits 

. The proposed regulations may set a precedent that could 
jeopardize the basic means of capitalizing a 
cooperative. The capital credit in reality could become 
a liability rather than equity. 

. Furnishing a list of accrued capital credits within 60 
days after the close of the cooperative fiscal year is 
not acceptable. With subsidiary (G&T) capital 
credits and other unknowns to consider, this may be 
impossible to determine. 

Mandatory payment may erode capital and capital ratios 
which REA requires in its mortgage instrument and other 
lenders rely upon in their loan underwriting 
considerations for cooperatives. 

. By virtue of the erosion of capital ratios and the shift 
of cooperatives to more omnibus financial markets, 
cooperative consumers may have to pay higher rates to 
fund higher interest costs . 

The proposed regulations may change the cooperative tax 
exempt status because it could be inconsistent with the 
requirements of the IRS for cooperative status. 


I 


The Central Georgia 


General Services Administration 
July 22 , 1991 
Page 2 




Connection Charge 

. Under the proposed regulations, the cost of providing 
connection facilities for the government could be shifted 
from the government to the other members. 

The proposed regulations seem to be referring to a non- 
exempt, subchapter T cooperative. The non-exempt 
cooperative is subject to possible accelerated payment 
rules under the tax law. Their earned equity or excess 
margins are, as a rule, referred to as "patronage 
dividends." The term "capital credits" is commonly used 
in referring to excess margins only by 501(c) (12) tax- 
exempt orgemizations such as the EMCs. 


Thank you for your consideration of these stated comments. 
Sincerely yours , 



George L. Weaver 
President 


GLW/akm 
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Canoochee 

Electric Membership Corporation 

P. 0. aox 497 / Reidsville, Georgia 30453 / Phone (912) 557-4391 

July 22, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F. Street, N. W. Room 4041 
Washington, D. C. 20405 



Re: FAR Case 91-13 

Gentlemen: 

We have received the proposed rule referenced in the above FAR case as 
published in the Federal Register (56 Federal Register 23982) and feel 
the requirements imposed under Section 52.241-13 Capital Credits would 
not be in the best interest of the members of Canoochee EMC and incon- 
sistant with provisions of Cooperative's By-Laws. 

Likewise, the regulation appears to be placing reporting requirements even 
greater than the Internal Revenue Service requirements for exemption under 
Section 501 (c) 12. 

We ask that the GSA purposed addition of language to contracts between 
Federal facilities and cooperative utilities be revised or stricken. 

Sincerely, 

Donald F. Kenne^ 

General Manager 



DFK/mdk 
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July 22, 1991 


VIA FEDERAL EXPRESS 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 



RE: FAR Case 91-13 


Dear Sir or Madam: 


In accordance with the notice issued in the Federal Register 
on May 24, 1991, I am enclosing comments with respect to the 
proposed rewrite of the FAR coverage dealing with utility services. 
These comments are being filed by Southern Company Services, Inc. , 
on behalf of Alabama Power Company, Georgia Power Company, Gulf 
Power Company, Mississippi Power Company and Savannah Electric & 
Power Company ("Southern Companies") . For your convenience, five 
(5) copies of the comments have been provided. 


If you have any questions, or if there is anything further we 
need to do, please contact me. 



DHM/cld 

Enclosure 


Very truly yours, 



II !i 2 3 1991 


mo SIXTH AVCNUC NORTH 
BIRMINQHAM. ALABAMA 35203 


1901 SIXTH AVCNUC NORTH 
BIRMINGHAM, ALABAMA 39203 


2 OCXTCR AVCNUC 
MONTGOMCRY. ALA B AMA 3GIOA 


200 WCST COURT SOUARC 
HUNTSVILLC. ALABAMA 35001 


1067 K STRCCT. N.W. 
WASHINGTON. O.C 20000 
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REQUEST FOR WRITTEN COMMENTS FAR CASE 91-13 

ON PROPOSED FEDERAL ACQUISITION 
REGULATION REGARDING ACQUISITION 
OF UTILITY SERVICES 


COMMENTS OF SOUTHERN COMPANIES 

ALABAMA POWER COMPANY 
GEORGIA POWER COMPANY 
GULF POWER COMPANY 
MISSISSIPPI POWER COMPANY 
SAVANNAH ELECTRIC AND POWER COMPANY 
SOUTHERN COMPANY SERVICES, INC. 


July 22, 1991 

* ‘ . ■» 
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2 3 1991 


REQUEST FOR WRITTEN COMMENTS 
ON PROPOSED FEDERAL ACQUISITION 
REGULATION REGARDING ACQUISITION 
OF UTILITY SERVICES 

COMMENTS OF SOUTHERN COMPANIES 

These comments are filed by Southern Company Services, Inc., 
on behalf of Alabama Power Company, Georgia Power Company, Gulf 
Power Company, Mississippi Power Company and Savannah Electric and 
Power Company (collectively referred to as "Southern Companies") , 
in response to the request by the Department of Defense, the 
General Services Administration and the National Aeronautics and 
Space Administration for comments on the proposed rewrite of the 
existing Federal Acquisition Regulation ("FAR") pertaining to the 
acquisition of utility services. FAR Case 91-13, 56 Fed. Reg. 

23982. 

Introduction 

Southern Companies appreciate the opportunity to comment on 
the proposed regulation, and support the revision of the FAR to 
require the procurement of electric utility service to federal 
installations to be consistent with state regulation governing the 
distribution of such service. The revised FAR will help lower the 
overall cost of electric utility service, and thus will benefit not 
only federal installations but also aU. consumers of electricity. 
Southern Companies believe, however, that the wording of the 
proposed regulation should be revised to negate a - possible 
ambiguity that could frustrate the underlying intent of Congress. 




FAR CASE 91-i; 


^hlS^Kol 

The ambiguity arises out of the use of the term "franchise service 
territory", which could improperly be read to refer only, to 
"territorial" forms of state regulation. Since the intent is to 
respect all forms of state regulation governing the availability of 
electric service, it should be eliminated from the FAR. 


The focal point of Southern Companies' concern is the language 
of subsection 41. 004*1 (e) of the proposed regulations, which 
provides ; 

(e) Prior to acquiring electric utility services on a 
competitive basis in an area governed bv a franchise 
service territory . the contracting officer shall 
determine, with the advice of legal counsel, by a market 
survey or“ any other appropriate means, that such 
competition would not be inconsistent with state law 
governing the provision of electric utility service, 
including state utility commission rulings. and electric 
utility franchises or service territories established 
pursuant to state statute, state regulation, or state* 
approved territorial agreements. Proposals from 
alternative electric suppliers must provide a 
representation that service can be provided in a manner 
not inconsistent with section 8093 of Public Law 100*202 
[see 41.004*l(d) ] . The representation must be supported 
with appropriate legal and factual rationale. 


(emphasis supplied). The limiting phrase "in an area governed by 
a franchise service territory" is disconcerting because its 
inclusion might severely limit the applicability of this 
subsection, and thus make it inconsistent with the remainder of the 
regulation. More specifically, the entire sxibsection could be 
construed to apply only in those states or areas of a state that 
are governed by a "franchise service territory." The extensive 
language that follows clearly recognizes, however, that the states 
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have chosen a variety of mechanisms to regulate the provision of 
electric utility service, all of which are designed to avoid the 
uneconomic duplication of electric facilities. In those states 
which do not have "franchise service territories," but which do 
have pervasive state regulation that determines the appropriate 
supplier to serve each customer, competition would nonetheless "be 
inconsistent with state law governing the provision of electric 
utility service." In short, a contracting officer, prior to 
acquiring electric utility services on a competitive basis, should 
determine whether such competition would be inconsistent with anv 
state law governing the provision of electric utility service, 
regardless of the mechanism chosen to implement a non-duplication 
policy. To do otherwise elevates form over substance, inviting 
arbitrary and inconsistent results. 


r ^ 


Congress' Intent to Respect State 


Southern Companies submit that Congress did not intend to 
require compliance with only some (but not all) forms of state law 
governing the provision of electric service. Indeed, Section 8093 


plainly prohibits "any Department, agency or instrumentality of the 
United States" from "purchas [ ing] electricity in a manner 
inconsistent with State law governing the provision of electric 
utility service . . . ." The House Report siibmitted in support of 
Section 8093 describes the effect as directing "the federal 
government, when procuring retail electric utility service, to 
abide by these service arrangements just like any other customer of 
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an electric utility.” H.R. Rep. No. 410, 100th Cong., 1st Sess. 
277 (1987). 

The Congressional record is also clear as to the policy 
reasons underlying the above-described intent. As observed in the 
House Report : 

The Federal Power Act specifically [left] retail rate and 
service regulation to the jurisdiction of the states 
... . Proposals by federal executive agencies to 

purchase power competitively, without regard to the 
separation of state and federal regulatory authority or 
to the means by which states have divided responsibility 
of serving customers, is contrary to the regulatory . 
framework Congress, and, derivatively, the States, have 
so carefully designed. 

Id. Congress specifically intended federal facilities to be 

subject to state utility regulation in this regard in order to 

"protect utility customers from the burden of increased rates that 

inevitably would result if Federal facilities abandon local utility 

systems." S. Rep. No. 406, 99th Cong., 2d Sess. 68 (1986). Such 

protection is appropriate because: 

[U]tilities across the nation have invested billions of 
dollars to provide generating and transmission capacity, 
in part in reliance upon the projected needs of the 
Federal Government. . . . 

If the Federal Government switches suppliers, the 
fixed costs of capacity built to serve federal facilities 
would almost immediately be shifted to the remaining 
customers of the utility. 

H.R. Rep. No. 723, 99th Cong., 2d Sess. 79-80 (1986). 


Proposed Regulatory Changes to Section 41. 004-1 fe) 

In order to eliminate the possible ambiguity in the proposed 

•» 

FAR, Southexm Companies suggest deleting the reference to "an area 
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The proposed 


governed by a franchise service territory." 

regulation would then read as follows: 

(e) Prior to acquiring electric utility services on a 
competitive basis, -in — an — a r ea- go v er ned — by '~a — franchise 

s e rvice t er i ‘ it o ry , the contracting officer shall 

determine, with the advice of legal counsel, by a market 
survey or any other appropriate means, that such 
competition would not be inconsistent with state law 
governing the provision of electric utility service, 
including state utility commission rulings and electric 
utility franchises or service territories established 
pursuant to state statute , state regulation, or state- 
approved territorial agreements. Proposals from 
alternative electric suppliers must provide a 
representation that service can be provided in a manner 
not inconsistent with section 8093 of Public Law 100-202 
[see 41. 004-1 (d) ] . The representation must be supported 
with appropriate legal and factual- rationale. 

With this change, the regulation would be a clear, straightforward 

and undeniable directive that a contracting officer seeking to 

acquire electric utility services on a competitive basis must do so 

in a manner consistent with state law governing the provision of 

such services (regardless of the form that state law has taken). 

In this way. Congressional intent will be properly implemented. 


If you have any questions regarding these comments, please 
contact the undersigned. 



BALCH £ BINGHAM 

Dan H. McCrary 

John M. Wood 

Post Office Box 306 

Birmingham, Alabama 35201 

(205) 251-8100 

Attorneys for Southern Company 
Services, Inc. 


July 22, 1991 


T I O 'Neil 
Vice President 
Regulation 


Post Office Box 26666 
One James Riier Plaza 
Richmond Virgin to 2 ^2^'',! 
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VinaiNIA POWER 


Ms. Beverly Fayson 

General Services Administration 

FAR Secretariat (VRS) 

Room 4041 

18th and F Streets, NW 
Washington, DC 20405 

Dear Ms. Fayson: 

SUBJECT: FAR Case 91-13 

On May 24, 1991, notice was given in the Federal Register 
(Volume 56, Number 101, Page 23982) of proposed changes to 
certain federal acquisition rules. 

In our study of the proposed rules change, we have reviewed the 
comments prepared by the Edison Electric Institute (EEI) . Our 
primary concerns are addressed in the EEI response and we concur 
with their findings and conclusions. 

We recommend the Civilian Agency Acquisition Council and the 
Defense Acquisition Regulatory Council adopt the recommendations 
of EEI. 


Sincerely, 


/. jj. O'Neil 
K^e-President 
Regulation 
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Joyce L. Davis 
Robebt B. Sckwentser 
Hobebt F Page 
C YVTHXA M- r CRBIN 
M. Jackson N'ichols 
Lyn“s Fontana 
Ajtne M. Fishbt^bne 
Abigail Satbob 


Crisp. Davis. Schwentkeh. Page & Gchrix 

Attorneys AT Law 
PO Drawer 30480. 

Raleigh. North Carolina 

27022 

July 22 , 1991 




^ CITE . 2^2 5 
CVMBERr.AND ButLDING 
•3730 Nation al Orh- e 
'010) 787- 4007 
F AX ' 0 I O > 7 8 7 - 4 J a J 


WiiioAM T. Crisp EL 
Op Cottnsei. 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.w. 

Room 4041 

Washington, DC 20405 


Re: FAR Case 91-13 


The following comments are being submitted with respect to the 
proposed rule carried in 56 Federal Register 23982, and in par- 
ticular proposed Section 4 1.007 (j), which would be supplemented 
with proposed ”52.241.13 Capital Credits.” The comments are 
specifically submitted on behalf of Oconee Electric Membership 
Corporation of Dudley, Georgia, and Black River Electric Coopera- 
tive, Inc. of Sumter, South Carolina. Additionally, the under- 
signed serve as general or special counsel to some 60 electric 
cooperatives and their affiliated organizations in some 15 states 
throughout the nation, including Alaska, and have from time to 
time represented literally hundreds of the some 1,000 such coop- 
erative organizations in the United States. The comments thus 
bespeak not only concern for, but substantial legal experience 
with, capital credits as such and their preservation and imple- 
mentation in ways that are legal and at the same time consonant 
with appropriate accounting principles and practical operation of 
the cooperatives - 

Proposed subparagraph (a) assumes (mistakenly) that the capital 
credit bylaw ”states the obligation of the Contractor to pay 
capital credits and ... specifies the method and time of pay- 
ment." The obligation never exists unless the cooperative's 
board of directors so resolves after finding that to retire the 
credits will not impair the cooperative's financial condition, 
which, for many cooperatives right now, would definitely be the 
case. No capital credit bylaw in the nation "specifies the 
method and time of payment.” Most such bylaws call for retire- 
ments — if they are in fact authorized by the board — to be made on 
a first-in, first-out basis, that is, credits for 1975 Would be 
retired before those for 1976, and so forth. It should be noted, 
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however that while the first-in, first-out method may be speci- 

earlier payment would be in 
violation of that bylaw provision and would thus impair the 
vested contracted rights of other members and former members of 
the cooperative in that such premature payments to the government 
would lessen the ability of the cooperative to retire other 
members capital credits and/or defer to a later time than would 

reti^ientS^ ability of the cooperative to make such 

retirements. In addition to laying the basis for class or deriv- 

and/or damages against the coopera- 
tive for thusly favoring any consumer, government or otherwise, 
the cooperative could well lose its exemption from federal income 
taxes under the wording of and rulings issued by, iRS in connec- 
tion with. Section 501(0(12) of the Internal Revenue Code 

Similarly, he in violation of 
the standard wording of capital credit bylaws. While such bylaws 
®^^^*^rily call for notice of capital credits furnished the 
preceding year to-. be given to members during the succeeding year 
are seldom if ever rendered according to -dlliver; 
?n ‘hey ordinarily calculated that wly. As sta?ed 

in the foregoing paragraph, the bylaw does not contemplate a time 

??vl*wf, «<=irad, thus, the colpeJ"! 

la * position to inform, and is legally preclud- 

”paid. " member vhsR his capital credits will be 

Under proposed subparagraph (c) , the government would ucon 
conclusion of its service from the cooperative, be entitled ?S 
receive all of its accumulated capital credits by cash refund or 
^y application to another account with the cooperative if anv 
This IS absolutely in conflict with the bylaw as written inter- 
prswsd and implemented for over 40 years. (The bylaw was' drafted 
by lawyers for the United States Rural EleUrif icatiorAdS^iS^ 
tration, cleared with IRS, and has been accordingly adooted 
implemented and honored by the cooperatives ever since i ^^Not 
only would such payment be violativi of the bylaws ■ proVi’sions • 

government, giving it an unreasonab% discrim- 
inatory preference and lay the foundation, again, for clfss- 
derivative-type actions by other members and foraer memberrL 

government or to exact damages from 
the cooperatives, or both; and would, as previouslv stated 

unquestionably jeopardize the cooperatives' tax exempt status 
under Section 501(c) (12). exempt status 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets N.W. 

Room 4041 

Washington, D.C. 20405 

RE: Comments re FAR Case 91-13 


Gentlemen : 

Enclosed is an original and five copies of comments relative to 
proposed Federal Acquisition Regulations covering utility service. 

Montanan-Dakota Utilities Co. appreciates the opportunity to 
comment on these proposals. 

Sincerely, 


C. Wayne Fox 
Vice President - 
Regulatory Affairs 
& General Services 

cc/enc. D. R. Ball 

0. W. Schulz 
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BEFORE THE GENERAL SERVICES ADMINISTRATION 


Federal Acquisition Regulation; ) FAR Case 91-13 

Acquisition of Utility Services ) 


COMMENTS OF MONTANA-DAKOTA UTILITIES CO . 
Montana-Dakota Utilities Co., a Division of MDU Resources 
Group, Inc., (Montana-Dakota) herewith submits its conunents in 
response to the proposed .rule rewrite of the Federal Acquisition 
Regulations (FAR) dealing with utility services as published in 56 
Fed. Reg. 23982 (May 24, 1991).. 

I. 

Names, titles and mailing addresses of the persons who should 

be contacted concerning these comments are: 

,C. Wayne Fox, Vice President - 
Regulatory Affairs & General Services 
Montana-Dakota Utilities Co. 

400 North Fourth Street 
Bismarck, North Dakota 58501 
(701) 222-7900 

and 

Douglas W. Schulz, Senior Attorney 
Montana-Dakota Utilities Co. 

400 North Fourth Street 
Bismarck, North Dakota 58501 
(701) 222-7900 

II. 

Montana-Dakota is a Division of MDU Resources Group, Inc. , a 

Delaware Corporation, with its principal place of business located 

at 400 North Fourth Street, Bismarck, North Dakota 58501. Montana- 

Dakota conducts business in the states of North Dedcota, South 

■» 

Dakota, Montana and Wyoming. Montana-Dakota is a p\iblic utility 
engaged in the production, transmission, distribution, and sale of 
electricity and the distribution and sale of natural gas. 


ms-m 


JUL a 3 1991 


Montana-Dakota , in its review of the proposed regulations, 
offers the following comments. Any department, agency or 
instrumentality of the United States is required to purchase 
electric utility services in a manner consistent with state law, 
state commission rules and regulations governing the furnishing of 
such services, just like any other customer of an electric utility. 
Pub. L. No. 99*500, S 620 (1986); Pub. L. No. 100-202, § 8093 
(1987) . If the United States Government were allowed to 
indiscriminately abandon local utility systems constructed to serve 
their needs as well as that of its other customers, it would place 
an unfair economic burden on the remaining customers. Congress 
clearly did not intend for this to happen. Id. See also Executive 
Order No. 12612, 52 Fed. Reg. 41685 (October 30, 1987). 

While the proposed regulations recognize the government's 
statutory obligations for the purchase of electric services with a 
reference to Pub. L. No. 100-202, S 8093, the proposed regulations 
contain a number of ambiguities, and in fact, at times seem to fly 
directly in the face of the intent and spirit of the applicable 
legislation and its history dealing with the Government's 
procurement of such services. For instance, proposed Section 
52.241-1 regarding conflicts specifies that the terms of the 
contract control over ' any utility rate schedule, rule or 
regulation. This is inconsistent with the general intent expressed 
throughout the proposed rules to adhere to state laws, rules and 
regulatory authority. There are a considerable number of other 
areas that are of concern to Montana-Dakota Utilities Co. As such. 


Montana-Dakota strongly endorses the specific comments of the 
American Gas Association and the Edison Electric Institute in this 


area . 


IV. 


Montana-Dakota appreciates the opportunity of commenting on 

the proposed federal acquisition regulations. 

Respectfully submitted, 

MONTANA-DAKOTA UTILITIES CO., 
a Division of MDU Resources Group, Inc. 


By;. 


U 



viJ. Vi( 


C. Wayne Fox^ Vice President - cv-' 
Regulatory Affairs & General Services 


Date; July , 1991. 
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July 22, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets NW Room 4041 
Washington, DC 20405 



RE; FAR-CASE 91-13 
Dear Sirs: 

I question the proposed wording of 52.241-13 Capital Credits in 
your proposed rule on the acquisition of service, from utilities 
(FAR-CASE 91-13). 


Most REA Electric Cooperatives are not-for-profit entities and 
have limited sources for capital needed for infrastructure. One 
source of capital is borrowing funds from REA. In order to be 
eligible for these loans, the cooperative must sign a mortgage 
agreement which requires the cooperative to reach and maintain 
certain marks of financial stability. By requiring cooperatives 
to give a specific date that the Capital is to be returned, you 
are asking them for something that is, in most cases, beyond 
their control. 



The second source of capital a cooperative has is borrowing from 
its members. Paragraph C is calling for the return of this 
capital upon the termination or expiration of the contract. The 
return o£ tltese funds could (1) cause the cooperative to default 
its mortgage with REA or other lenders (FFB or CFC) , (2) have one 
customer (government agency) become a privilege class of customer 
which may cause the cooperative to run into problems . with IRS on 
its not-for-profit status. (3) cause severe cash flow problems 
and economic impact if the capital that the government wanted 
returned had to be borrowed from the other sources and/or the 
rates increased, to eoyex^,j^e debt,/ or^. C4L disqualify a. .. 
cooperativerfr<m?i|i^in;^;ba^pxoviding-.servicoifr^^RBA or o^ 
lenders refuse^^tdi^giv# mortgage concessions . 

adbber r d£^rat«f payerl^lSigXi bylaws: that would al low 

fox the retura^ o£^ capital^ as required in> ParagraphLC . 

■■ ■ '*■ 7 .-.. • ..v7 * '7-- - 
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KODIAK, ALASKA 99615 


July 22, 1991 • 


General Services Administration 
FAR Secretariat (VRS) 

18th and F streets 
NW Room 4041 
Washington, DC 20405 

RE: FAR Case 91-13 

We have only recently received a copy of Reference Case 91-13. 

we especially find 52.244-13 Capital Credits language a difficult 
problem. It will have a profound affect on our accounting 
system. As an electric cooperative we have by-laws controlling 
the assigning and distribution of capital credits. All members 
are treated equally and referenced case would treat government 
contracts different. 

Additional comment time would allow for further review. 

Sincerely, 

Mary McFarland 

Manager, Finance & Office Services 
MM/hw 
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CoBank 
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July 22. 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, NW 
Washington, DC 20405 

Dear Sirs: 

Subject! C omments of the Narional Rural Electric Co operative Associarion on Proposed 
Federal Acquisirion Regiilarinn! Acqnisitinn of TItilify Services. 56 Fed. Reg 2^ 982 H99n 
rFAR Case 91-n'i r’^oposed Regularions"’! 

CoBank is the largest bank in the Farm Credit System. It is chartered by the Farm Credit 
Administration, a federal agency. CoBank is privately owned by its borrowers-members and 
is organized and operated on a cooperative basis. Among those borrower-members are rural 
utilities. CoBank has loans and commitments of approximately $2.5 billion to its over 300 
rural utility customers. 

As cooperatives, these utilities are organized and operated on a basis whereby members 
provide all capital Capital is generated over dme by retention of earnings and the issuance 
of capital crests. Pursuant to cooperative bylaws and cooperative principals these capital 
credits are retired in order of issuance when the board of diimors determines that the capital 
strength of the cooperative permits. All members are treated on a non-discriminatory basis. 

Because many niral utilities require significant leverage, their capital positions and 
retirement practices are subject to both cooperative pmciples and loan covenants. In 
general, the loan covenants will restrict capital credit retirements if such retirements would 
cause the utility to violate specified debt/equity ratios. 

The proposed regulations, if adopted, could cause substantial weakening of the &nancial 
integri^ of these utilities. If the federal government requires a pay-out of capital credits 
immediately upon termination of the customer relationship, the bylaws of the utility would 
also require the same treatment for all customers. Failure to treat aU customers would 
result in a clear violation of the cooperative principles which govern these organizations. 
However, such a policy would remove from the board of directors control over the capital 
position of the u^ty. This would be a clear formula for financial disaster. As a major 
lender to this industry, GiBank would be quite concerned about lending to a utility that 
could not effectively manage its capital retirement policies. Loan agreements of any lender 
will carry debt/equity ratio covenants, and a significant retirement of capital credits could 
cause a loan default The inability to maintain a stable capital ba%, which could result from 
the proposed regulation, wiU tend to restrict the credit available to rural utility cooperatives. 


LGts/PA/137 
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CoBank urges that the GSA reconsider this proposed regulation. It is clear that the federal 
government should not receive any less favorable treatment from cooperative rural utilities 
than other customers. On the other hand, the government will cause substantial damage to 
this industry if it demands more favorable treatment. We would hope that the GSA proposal 
will be modified to state that the government will have capital credits retired on a basis no 
less favorable than other customers. 

If we can provide any further information, please call me at (303) 740-4038. 



Associate General Counsel 
Rural Utilities 

c: Cassidy 

Sullivan 
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Barron Area Phona 
715/537.3171 

Soooner Area 
7 15. 635-3635 

July 22. 1991 


BARRON 
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General Services Administration 
PAR Secretariat (VRS) 

18th and F Streets'. N.W., Room 4041 
Washington. D.C. 2040S 

Rat FAR Case 91-13 


’ Kenneth A Petersen 
3a''C“ .*r 3:c-< * : 


Dear Sirs: 

In reference to. the subject, regulation for the acquisition of utility 
service, this letter will reference section 52.241-13 Capital Credits: 

(a) Barron Slectric Cooperative objects to the proposed language as 
it is repetitious and redundant of cooperative bylaws. There is 
no need to repeat what is already represented by a unilateral 
contract for service protected by the bylaws, and established as 
a condition of service by the policies of the Cooperative. 

(b) Normally, 60 days does not allow adequate time after the close 
of the fiscal year to allocate margins and patronage. In order 
to properly close the year, allocations must of necessity be reviewed 
and presented to the board as part of approval of the annual audit 
to assure proper accounting* Allocations are normally made wlthir 
five months of the close of the fiscal year when all audited 
statements would be complete. The rest of paragraph (b) is 
needlessly repetitive as these assurances are already protected 
under existing bylaw provisions and conditions of service established 
by cooperative policy. 

(c) No member, including the Federal Government, is entitled to full 
payment of unpaid credits upon termination of service, unlest 
specifically provided for by the bylaws. In this particula: 
instance, state statutes govern the form of the bylaws in orde: 
to qualify for cooperative status. 

(d) Barron Electric Cooperative objects to the need for paying th< 
Federal Government by certified check. This is needlessly expensive 
and borders on harassment. 


The bylaws of Barron Electric Cooperative establish a contract for servici 
between the member (the Government in this ease) and Barron Electric 
Cooperative. Conditions of service are established by Barron Electric 
Cooperative policy and are generally accepted as the means of providin' 
service for all members. These conform to Chapter 185 Wisconsin State 

Statues on cooperative operation and non^ptofit status. To discriminat 
for service based on no ether reason than one member happens to be th 
Federal Government could jeopardize the integrity of existing bylaw 
and Barron Electric's cooperative status. 


JUL 2 3 1991 




Should you have any question in this regard, please feel free to contac-:; 
me.. I would appreciate your forwarding any information as a result of 
the hearing on the proposed rules for the acquisition of services from 
utilities (56 Federal Register 23962). 



Kenneth A, Petersen 


KAP:lja 

C Bob Berg land 


. A. 


J \MES L. BRlSSENOtS 
Robert G. Coble 

G E. M.'u^nk 



Cn li l t 



Attorneys At Law 
' i?: West North Avenle. P.O. Box 538 
Flora. Illinois 
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FEDERAL EXPRESS 

General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, D. C. 20405 

In re: FAR Case 91-13 

Norris Electric Cooperative, Newton, Illinois 

Gentlemen: 

Please be advised that we represent Norris Electric 
Cooperative, Newton, Illinois. We have reviewed the proposed 
rule on the acquisition of services from utilities (56 Federal 
Register 23982 ) . Paragraphs (b) and (c) of the rule are in 
conflict with the By-Laws and policy of Norris Electric 
Cooperative and would cause undue hardship upon the Cooperative. 
Norris Electric pays the Federal Government with its capital 
credits in the same manner as it does for all other members of 
the Cooperative. The policy of Norris is to pay capital credits 
on a first in-first out basis and it does not pay any advanced 
capital credits as would be required by Paragraph (c) of the 
proposed rules. In addition, the Cooperative does credit each 
account on an annual basis, but it does not provide each member 
with a list of accrued credits within 60 days after the close of 
the fiscal year. These records would be available and could be 
furnished to the Government in due course. 

By reason of the above, we respectfully request that the 
rule set forth in 52.241-13 Capital Credits, not be approved or 
be amended by deleting Paragraphs (b) and (c) . 
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We would strongly urge that the proposed rule be reviewed 
with the National Rural Electric Cooperative Association and meet 
with its approval prior to passage. 


JLB/pkh 

cc: Mr. Ernest Weber, Manager / 

Norris Electric Cooperative 
Route 130 South 
Newton, Illinois 62448 


Very truly yours , 



07 / 23'' Si 
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DEMCO 

Otxie SLECTWIC MBMeSRSHIP CORPOWATION 
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BATON AOUQS. LA. 70895 


July 23, 1991 


G«n«ral Sarvieas Administration 
FAR Secretariat (VRS) 

18th and F Streets 
N.W., Room 4041 
Washington, DC 20409 


Ret Commenta on PAR Case 91-13 


Dear Sirs: 

The proposed rule to changes contained in federal contracts between 
Federal facilities and cooperative utilities would have a 
disproportionate impact upon the operations of 0£MC0. Although we 
have only one part time Pederal contract, it would require us to 
substantially alter our current accounting system, at unknown 
coots, as well as amend the cooperative's bylaws to permit special 
treatment for that contractor. ^ 

DEMCO is funded by the Rural Electrification Administration and as 
suoh must abide by the mortgage agreement with that Federal entity. 
One of the provisions of the mortgage Is that a cooperative may not 
pay capital credits, without special permission of REA, if the 
cooperatives equity is below 40% of total assets. DEMCO 's equity 
is currently approximately 14%. Furthermore, DEMCO has not paid 
capital credits to its members in the past and does not foresee a 
time that it can. 

DEMCO has just finished a workout agreement with the REA that has 

to that agency due to the weak financial 
condition of the cooperative. The last thing that we need at the 
moment is additional Federal regulation, which would increase our 
costs, to address a nonexistent problem. Moreover, the 
cooperatives bylaws would have to be amended to give this 
particular part time contractor specific and preferential treatment 
over our other 57,621 members. 

The issues raised by these proposed changes are not ones of minor 
inconvenience and costs. They are real and would have a dramatic 
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impact on the way the cooperative conducts its business. in 
addition they are all out of proportion to any perceived problem. 
We strongly urge you not to enact the changes as outlined in 
paragraphs (a) through (d) of 52.241-13. 


Sincerely, 



General Manager 


HDL/dls 


07 / 23/91 


10:51 


€) 

DEMCO 


Mailing AddiMt: 
DEMCO 
P. 0. Box 15659 
Baton Rovgn, LA 70895 
Phone: (504) 26M221 




Fax #(504) 261-1383 


DATS:. 


PROM*. 


NUMBER OP PAGES TO FOLLOW: 



ADDITIONAL INFORMATION: 


MX IE ELECTRIC MEMBERSHIP CORP. 




ELECTRIC MEMBERSHIP CORPORATION 


Shipping Addnu: 

DEMCO 
16262 Wax Road 
Oraanwell Springs, LA 70739 
Phono: (504) 261-1221 
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Oglethorpe Power Corporation 
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July 23, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, DC 20405 

Dear FAR Secretariat: 

Subject: FAR Case 91-13 

Oglethorpe Power Corporation's Comments on 
Proposed Rule 48 CFR Parts 6, 8, 15, 41 and 52 
Federal Acquisition Regulation 
56 Fed. Reg. 23982 

Oglethorpe Power Corporation ("Oglethorpe Power") respectfully 
submits the following comments in response to Proposed Rule 
48 CFR Parts 6, 8, 15, 41 and 52 ("Proposed Rule") to amend 
Federal Acquisition Regulation and Acquisition of Utility 
Services . 

I . Introduction 

Oglethorpe Power is an electric membership corporation organized 
and existing under the laws of the State of Georgia and operating 
as an electric generation and transmission cooperative supplying 
power and energy to thirty-nine (39) electric membership 
corporations (EMCs) in Georgia. The 39 EMCs serve more than two 
million retail member-consumers in Georgia in a service territory 
consisting of 71 percent of the land area of the State of 
Georgia. Under the provisions of the Georgia Territorial 
Electric Service Act, owners of new facilities having a connected 
load, at the time of initial full operation, of 900 kilowatts or 
greater may generally choose their electric supplier. Therefore, 
EMCs often engage in competitive bidding, in response to Requests 
For Proposals (RFPs) to provide electric service for planned 
federal facilities. Oglethorpe Power proposes that the Federal 
Acquisition Regulation; Acquisition of Utility Services be 
amended to provide that the General Services Administration 
consider additional information than that currently required when 
making a cost estimate of electrical service. 


An Electric Membership Cooperative 
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I I . Oglethorpe Power ' s Comments on Proposed Rules 

The Proposed Rule states, that it is the policy of the Federal 
Government that agencies obtain required utility services from 
sources of supply which are most advantageous to the Government 
in terms of economy, efficiency, reliability, or service. In 
pursuit of this policy, the current method of analysis, as 
provided at §41. 005(b) (2) of the Proposed Rule, states that 
agencies are required to provide 12 months of load data, 
including maximum demand, monthly consvimption, and annual cost of 
services to the General Services Administration (GSA). Based on 
this information, the GSA is then to make an analysis of bids for 
utility service which are received by the agency. However, 
Oglethorpe Power feels that the required data is not sufficient 
to make a detailed cost estimate for many electric rate 
schedules. In an era of increasing deregulation in the electric 
utility industry many innovative and economically attractive 
rates are available, such as those focusing on load management, 
energy conservation, peak shaving, etc. In order to fairly 
evaluate such rates, information and data which go beyond that 
currently specified in the regulations must be considered. 

In the decision of Satilla Rural Electric Membership Corporation , 
B-238187.2; B-238187.3 the General Accounting Office found that 
since the RFP in question contained only monthly demand figures, 
not broken down by daily or hourly peaks, the GSA had to make 
some assumptions to compute an innovative rate proposal by 
Satilla EMC. The GSA determination was contrary to assumptions 
made by the EMC based on data which the EMC itself had obtained. 
The burden of proof was placed upon the utility to justify, in 
detail, that its calculations regarding the innovative and cost 
saving rate which it had developed were more accurate than that 
supposed by the GSA. 

Government agencies may lose the financial benefit available from 
innovative rrates offered by utilities if RFPs and subsequent GSA 
review of electrical rates are calculated solely on that 
information currently required, such as, estimated maximum 
demand, monthly consumption, and annual cost of services. Unless 
additional information is considered, agencies will receive only 
generic rates which require only demand and energy figures for 
twelve months in order for the total annual cost to be precisely 
calculated. 

Oglethorpe Power proposes that magnetic tape data from similar 
facilities be made available to electric utilities wishing to 
offer various innovative rates. In the alternative, the GSA 
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could agree beforehand to the necessary assumptions upon which a 
utility could then in confidence make its calculations. 

III. Conclusion 

Oglethorpe Power recognizes that the policy of the Federal 
Government in acquiring utility services is to obtain service 
which will be the most advantageous in terms of economy, 
efficiency, reliability, and service. To this end, where 
applicable and not prohibited by state law, utility service is to 
be obtained by full and open competition. To encourage 
competitive and economically attractive proposals, agencies 
should provide information to utilities beyond that specified in 
§41 . 005 (b) ( 2 ) of the Proposed Rule (12 months of load data 
including maximum demand, monthly consumption, and annual cost). 
By providing and considering additional demand factors such as 
load management, and peak shaving, agencies can receive 
innovative rate structures which may result in cost savings for 
those agencies, rather than receiving merely generic rate 
structures which could, in essence, overcharge the government. 

Therefore, Oglethorpe. Power urges the General Services 
Administration to consider these concerns and take appropriate 
steps to incorporate them into the proposed changes to the 
Federal Acquisition Regulation; Acquisition of Utility Services. 

Oglethorpe Power appreciates the opportunity to provide these 
comments. If you would like to discuss them further, please feel 
free to contact us . 


Yours very truly, 

T. D. Ki^^re 
President and 
Chief Executive Officer 
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Ganoral Sarvlesfl Administration 
FAR Sscretariat (VRS) 

18th Nad F Strast. N.H. Room 4041 
Washington D.C. 20405 



REF I 


FAR Casa 91-13 


Daar Sir: 


In tha Fadaral Ragistar 23982 the GSA is proposing to add savaral 
paragraphs concarnlng patrenaga capital from cooparatives that the 
Fadaral Govarnmant does business with. My causa for concern centers 
around at least two of tha proposals. 

In paragraph B the notification of the patronage to be accomplished 
within 60 days la not practical. Patronage capital is not allocatad 
until tha yearly audit la eomplsted and the Board of Directors can 
determine what the actual return to be paid to the members should 
be. This paragraph should read * Within the next calendar year after 
tha close of the cooperative's fiscal year.” 


Paragraph C la asking that the cooperative pay to the government 
out of rotation the patronage capital for an account that is 
terminated. The Government should abide by the same bylaw that 
works for every member, no special treatment should be given. 


■% 

Paragraph D suggests that only certified checks be Issued for tha 
payment of capital credits. This is unrealallstlc as well as not 
being practical. The GSA should be treated as any other member and 
not require special treatment. 


We believe that such rules as have been proposed will adversely 
affect our cooperative, cause undue burden to account for and 
process government accounts that are already controlled by the 
Rural Electrlfioation Administration. 


Wq disagree Tiotally with the new praposal and suggest that the GSA 
donate back to the cooperatives all patronage capital to be spread 
among the members that actually built and operate the cooperative 
system. 

Your consideration o£ these concerns will certainly be appreciated . 


Respectf u 

Dee M. R 



CC; Richard Stallings 
Larry Laroeeo 
Stave Symms 
Larry Craig 
Pat Williams 
Max Baueus 
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Ms. Beverly Fayson 

General Services Administration 

FAR Secretarial (VRS) 

18th and F Streets, N.W. , Room 4041 
Washington, D.C. 20405 


Re: FAR Case 91-13; Proposed Federal Acquisition 

Regulation; Acquisition of Utility Services 


Dear Ms. Fayson: 

Enclosed are ah original and three (3) copies of 
comments which were filed by telefax with your office on July 23, 
1991, in the case 91-13. The comments were filed on behalf of 
Arkansas Power and Life Company, Louisiana Power and Light 
Company, Mississippi Power and Light Company, and New Orleans 
Public Service Inc. 

If you have any questions concerning this matter, 
please do not hesitate to contact me. 

Yours very truly, 

MITCHELL, WILLIAMS, SELIG & TUCKER 

By (V" 

E. B. Dillon, Jr, 

EBD:dkl 

Enclosure 

cc: Mr. Kent Foster 

Mr. J. P. Herden » 

Mr. Tom Lind 
Mr. Bob Greenfell 
Mr. Rodney Gilbreath 
Mr. Dempsey Ladner 
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VIA FA CSIMILE AND FEDERAL BEPRESS 

Ms. Beverly Fayson 

General Services Administration 

FAR Secretariat (VRS) 

18th and F Streets, N. W. 

Room 4041 

Washington, DC ‘20405 


Re; FAR Case 91— 13; Proposed Federal Acquisition Regu- 
lation; Acquisition of Utility Services 

Dear Ms. Fayson: 

Arkansas Power & Light Company, Louisiana Power & Light 
Company, Mississippi Power & Light Company, and New Orleans 
Public Service Inc. (the ••Companies”) are wholly owned subsid- 
lanes of Entergy Corporation, a public utility holding company. 
The Companies are engaged in the business of generating, 
transmitting and distributing retail electric power and energy to 
Its customers in the states of Arkansas, Missouri, Louisiana, 
Mississippi, and the city of New Orleans, Louisiana. The Compa- 
provide retail electric service to federal agencies and 
facilities. The Companies are regulated either by the state 
regulatory bodies of each state in which they operate or, in the 
case of New Orleans Public Service Inc. , by the Council of the 
City of New Orleans. 

The Companies submit the following comments concerning the 
proposed Federal Acquisition Regulation; Acquisition of Utility 
Services, as published in 56 Fed. Reg. 23982 (May 24. 1991K The 
comments submitted by Edison Electric institute ("EEI") address 
many of ^ the concerns which the Companies have with the proposed 
regulations. The Companies concur with and endorse the comments 
submitted by EEI. However, the Companies have identified severL 
areas of interest to them which require that EEI's comments be 
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expanded upon and have identified several issues not addressed by 
EEI. Where language is proposed, reconunended deletions to the 
language in the proposed FAR will be indicated by a strike out of 
the language, and lan^age additions to the text will be 
indicated by underlining the new material. In instances where 
EEI has already proposed additional language, we will use EEI's 
proposed language with our amendments indicated as stated above. 

Comment 1. The Companies generally concur with EEI's 
proposed lan^age revisions to S 241.004-1 of the proposed DFAR 
so that it will more closely reflect the intent of S 8093 of the 
Department of Defense Appropriations Act of 1988, Pub. L. No. 
100-202. To insure that there are no ambiguities, we recommend 
that S 241.004-1 of the proposed DFAR be amended to read as 
follows: 

In addition to the requirements of FAR 41.0004, 
which includes the requirement that federal 
agencies shall not purchase electricity in any 
manner inconsistent with State law, DoD recognizes 
the unique characteristics of electric utility 
systems built under State-created obligations to 
serve all customers, including federal facilities, 
within their service territories. In accordance 
with Pub. L. No. 100-202, S 8093, DoD shall comply 
with the current regulations, practices and deci- 
sions of independent regulatory bodies which are 
subject to judicial appeal, governing the provi- 
sion of electric utility service, including State 
utility commission orders . rulings and electric 
utility franchises , certificates of public conve- 
nience and necessity , or service territories 
established pursuant to State statute , rule , regu- 
lation, or State-approved territorial agreements, 
this policy does not extend to regulatory bodies 
whose decisions are not subject to appeal nor does 
it extend to non independent regulatory bodies . 

Comment 2 . The Federal Government is to acquire 
electric services in conformity with state law pursuant to Pub. 

L. No. 100-202, S 8093. However, not all state regulatory bodies 
establish a service area by means of p. franchise. Some commis- 
sions issue certificates of public cpnvenience and necessity and 
in the certificate allocate to the electric utility the territory 
it is authorized to serve. Therefore, the definition of "Fran- 
chise Service Territory" set forth in S 41.001 should be amended 
as follows: 
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Franchise sService ^Territory means a franchise^ a 

certificate of public convenience and necessity or 
service territory for a geographical area allocated to. 
defined or granted to a specific utility service sup- 
plier (s) under State law to supply customers in that 
area . 

Comment 3. The term "areawide contract" set forth in 
S 41.001 should be amended to use the definition of "Franchise 
Service Territory" as stated in Comment 2 above. The proposed 
revision should be amended to read: 

"* * * within the f franchise sgervice area - Territory 
of the supplier. Each areawide * * *" 

Comment 4. The term "regulatory body" appears several 
times in the proposed regulations. For example, the term "regu- 
latory body" is used in S 41.006-2(c) and S 52.241-2(a). This 
term should be defined in § 41.001 to include a state public 
service commission, public utility board, or to cover circiun- 
stances similar to that of New Orleans Public Service Inc., the 
City Council. We recommend the following: 

Regulatory body includes a state utility commission. 
state utility board, city c ouncil, or city board of 
directors which, pursuant to state law, has jurisdic- 
tion to regulate retail electric service. 

Comment 5. Section 41. 004-1 (b) should, in the case of 
electric utility service, be consistent with the provision of § 
8093. It should be amended to include a reference to orders, 
rules and regulations issued by a regulatory body: 

Except for acquisitions below the small purchase limit 
(see 13.000) agencies shall acquire utility services by 
a bilateral %n:itten contract, which must include the 
clauses required by 41.007, regardless of whether rates 
or terms and conditions of service are fixed or adjust- 
ed by a regulatory body. In the case of electric 
utility service, the contract should address the issues 
covered by 41.007 in a manner which is consistent with 
applicable state laws, a regulatory body ^ s_ orders . 
rules, regulations, and filed tariffs. * * * 

Comment 6. Section 41.004-l(d) (1) is consistent with 
the lan^age of Pub. L. No. 100-202, S 8093. However, to remove 
any ambiguity and resolve potential questions as to the interpre- 
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tation of § 8093, the language should be modified to add words 
commonly used by many state regulatory bodies. 

(d)(1) Section 8093 of the Department of Defense 
Appropriations Act of 1988, Public Law 100-202, pro- 
vides that none of the funds appropriated by the Act of 
any other Act with respect to any fiscal year by any 
department, agency, or instrumentality of the United 
States, may be used for the purchase of electricity by 
the Government in any manner that is inconsistent with 
state law governing the providing of electric utility 
service, including state utility commission orders or 
rulings and electric utility franchises , certificates 
of public conveni ence, and necessity or service territo- 
ries established pursuant to state statute , state rule. 
regulation, or state-approved territorial agreements. 

Comment 7. The Companies agree with EEI ' s comments and 
proposed amendments to S 41. 004-1 (e). The proposed amendments 
should be consistent with the Companies' other wording changes 
suggested previously. Therefore, the language should be amended 
as follows: 

Prior to acquiring electric utility services on a 
competitive basis in an area governed by a franchise^ 
certificate of public conv enience and necessity , or 
service territory established pursuant to State law as 
provided in 4l.004-l(d) (1) , the contracting officer 
shall determine, with the advice of legal counsel, and 
by consultation with the State agency or agencies 
responsible for regulating public utilities that such 
competition would not be inconsistent with State law 
governing the provision of electric utility service, 
including State utility commission orders or rulings 
and electric utility franchises , certificates of public 
convenience and necessity, or service territories 
established pursuant to State statute. State rule. 
regulation, or State-approved territorial agreements. 
Proposals from * * * 

Comment 8. Section 52.241-3 (b) allows the Contractor 
and a federal agency to negotiate a rate schedule applicable to 
the class of service furnished if sudh a rate schedule is not on 
file with a regulatory body. In the case of an electric utility, 
if a rate schedule were negotiated, it would have to be approved 
by the regulatory body before becoming effective. An additional 
sentence should be added to the end of Paragraph (b) to clarify 
this point. We suggest: 
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In the case of regulated electric utilities, a negoti- 
ated rate schedule shall be approved bv the appropriate 
regulatory body before taking effect. 

Comment 9 . Section 52.241-8 states that the Government 
will pay a "Connection Charge" to the Contractor for furnishing 
and installing new connection facilities. However, Section 
52.241-4 (a) states that the Contractor, at its expense, shall 
furnish and install all facilities required to furnish service. 
This section should be subject to the "Connection Charge"- provi- 
sions of S 52.241-8. Therefore, the following language should be 
inserted at the beginning of S 52. 241-4 (a): 

Subject to the Connection Charge provided for in Sec- 
tion 52.241-8, Tj. the Contractor, at its expense, shall 

* * * 

The Companies appreciate the opportunity to submit the above 
comments and if we can answer any questions concerning them, 
please contact me. 

Very truly yours, 

ARKANSAS POWER & LIGHT COMPANY 
LOUISIANA POWER & LIGHT COMPANY 
MISSISSIPPI POWER & LIGHT COMPANY 
NEW ORLEANS PUBLIC SERVICE INC. 

By 

E. B. Dillon, Jr. 

MITCHELL, WILLIAMS, SELIG & TUCKER 
1000 Savers Federal Building 
320 West Capitol Avenue 
Little Rock, Arkansas 72201 
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HAND DELIVERED 

Ms. Beverly Fayson 

General Services Administration 

FAR Secretariat 

18th & F Stree.ts NW 

Room 4041 

Washington, D. C. 20405 





RE: FAR Case 91-13; Federal Acquisition Regulation: Acquisition of 

Utility Services 

Dear Ms . Fayson : 

San Diego Gas & Electric (SDG&E) is repsonding to the proposed rule 
“published on May 24, 1991 (56 Fed. Reg. 23982) which relates to the 
Federal Acquisition Regulations governing the acquisition of 
utility services. 

SDG&E is an investor-owned combined gas & electric utility serving 
over one million electric and 670,000 gas customers in the San 
Diego area. The federal government accounts for over 8% of SDG&E *s 
sales. Thus, SDG&E is extremely interested in the proposed rewrite 
of the FAR coverage dealing with utility services. 

Briefly stated, SDG&E concurs with the comments submitted by the 
Edison Electric Institute (EEI) in response to the FAR Case 91-13 
proposed rule. SDG&E is a member of EEI and has been involved in 
the formulation of the Institute's comments. Upon review, the 
comments very adequately address concerns SDG&E has about the 
proposed rewrite. SDG&E also feels that points made in its 
comments (copy attached) submitted to DOD on the proposed Defense 
Acquisition Regulations Supplement, Part 241 should be taken into 
account when coordinating the DEARS with the FAR. 

Thank you for your consideration and attention. 

Respectfully 

Mel Hall-Craw^ 

Manager, Federal 

enc 
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VIA FACSIMILE 

Defense Acquisition Regulatory Council 
OUSD(A) ATTN: Ms. Lucille Hughes 

Room 3D139, the Pentagon 
Washington, D.C. 20301-3062 

Re: PAR case 90-743 : DFARS Part 241 - Acquisition of Utility 

Services. 

Dear Council Members: 

San Diego Gas & Electric Company (''SDG&E”) siibmits these 
comments in response to the notice published at 56 Fed. Reg. 6056 
et sea. fFeb. 14, 1991), which sets forth the fourth increment of 
proposed changes to the Defense Acquisition Regulation Supplement 
("DFARS”). These comments focus on DFARS Part 241, which relates 
to the acquisition of utility services. 

SDG&E is an investor-owned combined gas & electric utility 
serving over one million electric and 670,000 gas customers in 
San Diego County, California. Among SDG&E ’s customers are 
several United States Navy and Marine Corps facilities, including 
Camp Pendleton, NAS Miramar, NAS North Island, 32nd Street Naval 
Station, Naval Amphibious Base Coronado, the Marine Corps 
Recruiting Depot and the Naval Training Center. In aggregate, 
the military accounts for over 8% of SDG&E 's sales, making SDG&E 
one of the nation's largest suppliers of utility services to DoD. 
SDG&E 's retail sales are regulated by the California Public 
Utilities Commission, whose decisions may be judicially reviewed 
pursuant to Cal. Pub. Util. Code § 1756. 

Although SDG&E finds that portions of the proposed Part 241 
revision lack clarity or are incomplete, we have read the 
proposed rule in light of established ^interpretive principles, 
and, given this reading, SDG&E has no 'objections to the 
revisions. If, however, SDG&E 's understanding of the proposed 
rule (set forth below) differs from the drafters' intent, SDG&E 
requests that such intent be clarified and the clarifications 
published for public comment. 
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COMMENTS 
Z. Overview 

Given that most utility services are provided by utilities 
with a franchised monopoly at retail, DoD has historically 
procured such services on a "sole source" basis. This is 
consistent with the premise for allowing regulated monopoly 
service. The utility services are deemed a "natural monopoly;" 
i.e., rather than yielding a more efficient allocation of 
resources, competition would result in wasteful duplication and 
impair service reliability. Fundamentally, utility regulation 
provides the utility with a retail monopoly in a specified area, 
and permits the utility to recover the any reasonable costs 
incurred, and a reasonable return on any investment made to 
provide the service. In turn, the utility is obliged to reliably 
serve the existing and foreseeable requirements of its retail 
customers . ' 

In such a re^latory regime, for DoD installations to cease 
to procuring service from the local utility would result in 
"stranded investment." That is, compensation for investments 
made to serve DoD's existing and future requirements would be 
spread over the utility's remaining retail customers. Thus, any 
"savings" to the taxpayer would be at the expense of the 
utility's other retail customers. Moreover, under state law, the 
utility must remain the supplier of last resort for the DoD 
installation, and thus the installation's ultimate reliability 
would depend on investment costs borne by others . 

By deferring to utility regulation, the proposed rule 
appears to recognize that it is not in the public interest for 
local utility customers to subsidize the taxpayer. At the same 
time, the proposal appears to permit DoD to competitively procure 
where there is no potential for stranded investment, such as 
where service has been deregulated. Many regulators recently 
have attempted to identify where competition might supplement or 
replace traditional utility regulation. For example, in the 
natural gas industry, this has resulted in the "unbundling" of 
the commodity of natural gas from its delivery, allowing large 
customers to procure their own gas diz;ectly from gas producers or 
brokers, and to purchase only transportation service from the 
local utility. State and federal regulators have managed this 
process to protect retail customers and utility shareholders from 
the risks of stranded investment. On the other hand, 
deregulation of electric service has not proceeded as far, 
largely because the economics of electric production favor 
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vertical integration and there appears no way to fairly resolve 
the stranded investment problem. In any event, for DoD to 
respect state and local policy in its utility procurement is a 
sound way to avoid hurting local utility customers. 

ZX. 24i. 004-1 Policy 

SDG&E's comments focus on Part 241.004, Acquiring Utility 
Services.” The first section, "Policy” (241.004-1) states that 
"DoO, as a matter of comity, will comply with the current 
regulations, practices and decisions of independent re^latory 
bodies which are subject to judicial appeal.” SDG&E understands 
this policy statement would permit DoD to competitively procure 
utility services to the extent state or local regulation permits 
other retail utility customers to do so. As SDG&E understands 
it, this section appears to embody the procurement policy set 
forth in Section 8093 of the DoD Appropriations Act Of 1988 (P.L. 
100-202). The reference to "comity” appears to reserve DoD's 
position that it is not bound by state or local utility 
regulation in the procurement of utility services for new load. 

In other words, without conceding that state or local regulation 
is otherwise controlling, DoD agrees to accept such regulation as 
long as there is some avenue for judicial appeal. 

SDG&E also understands this policy to require the DoD to 
comply with ail "current regulations practices and decisions,” 
not just those associated with "accounting practices, 
allowability of costs and rates” as set forth in the currently 
applicable § S5-103.2(a) of the Armed Services Procurement 
Regulation (DFARS) Supplement No. 5. Procurement of Utility 
Services. 

This policy would avoid unseemly and inefficient disputes 
with state regulators over jurisdiction. However, SDG&E has two 
concerns about the clarity of the proposed regulation. First, 
the rule is subject to an exception in "FAR 41.004” which does 
not currently exist and has not been published for comment. Thus 
there is no way to tell whether the exception might swallow an 
otherwise sound policy. 

Second, the policy statement makes no reference to the 
currently effective Section 8093 of the 1988 DoD Appropriations 
Act governing the procurement of utility services. Reference to 
such legislation would reinforce the apparent intent of the 
proposed rule. Given that this legislation specifically 
addresses the proposed policy, SDG&E sxibmits that the final rule 
should explicitly refer to the legislation. 
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III. 241.004-2 Procedures 

SDG&E understands this section to specify where it is 
appropriate for contracting officers to solicit competitive 
proposals from potential suppliers of utility services. In other 
words, the presumption remains that sole sourcing with the local 
utility is appropriate except as set forth in this section. 
Specifically, SDG&E understands this section to operate as 
follows: 

• The contracting officer will determine whether competition 
is possible under state or other regulation consistent with 
the policy set forth in the preceding section (241.004-1). 

• Per section 241.004-2 (a) (i) , the contracting officer is to 

consider whether competitive supply is possible only in two 
circumstances: where a "new major utility service load 

develops or a new military installation is established.*' 

This section also indicates that competition is not possible 
where the governing regulatory body has determined that 
there is only one franchised territory or one franchised 
supplier. 

• Per section 241.004-2 (a)(i)(B), the phrase "where 
competition exists" refers to the contracting officer's 
determination that competitive procurement may be possible 
pursuant to the prior section. This section (B) now 
consists of an incomplete sentence when the context requires 
a complete sentence, and this apparent drafting error lends 
some ambiguity. Nevertheless, rules of construction require 
one to interpret (B) with reference to the prior section 

(A) 's determination of "competition." To construe "where 
competition exists" without reference to the prior section 
would effectively nullify the prior section, an 
impermissible construction. 

• Subsection 241. 004-1 (a) (i) (A) (2) refers to "other potential 
suppliers." Such other suppliers may exist only as 
specified in the prior subsection (1), i.e., where there is 
more than one franchise, or no franchise at all exists. 

• With respect to periodic reviews tor competition in "ongoing 
contracts" in 24l.004-2(a) (ii) , the "availability of 
competition" refers to competition as determined by the 
contracting officer under criteria in the prior section (i) , 
which includes the requirement that the determination is 
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limited to "a new major utility service load” or ”a new 
military installation” governed by existing contracts. 

IV. Conclusion 

SDG&E appreciates the opportunity to comment on the proposed 
regulations. In sum, the proposal for part 241, appears to 
respect the proper role for state, federal and local regulation 
of natural monopolies, while allowing the OoO an appropriate 
scope for competitive procurement. 

As noted above, SDG&E 's reading is hampered by lack of 
clarity in the proposed regulations. SDG&E has set forth its 
understanding of the proposal based on the plain meaning of the 
words and by applying standard rules of construction. If the 
Council's or the drafters' understanding of the proposed rules 
differs from that set forth above, SDG&E strongly urges that 
clarifications be published for comment prior to promulgation. 

Respectfully sxibmitted, 



E. Gregory Barnes 

Attorney for 

SAM DIEGO GAS & ELECTRIC COMPANY 

cc: (via courier) 

Defense Acquisition Regulatory Council 
ATTN: Ms. Lucille Hughes 



L A 


mi---" ::'2GCCi-2696 
Teiec^one 202-508-S500 


9H3-/7£> 


£e: 


EDISON Electric 
iNSriTCTE 




-3 -'ic 'i- 


July 23, 1991 


Transmitted By Hand Delivery 

Ms. Beverly Fayson 

General Services Administration 

FAR Secretariat (VRS) 

18th & F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 

Re: FAR Case 91*13: Proposed Federal Acquisition Regulations For 

the Acquisition of Utility Services 

Dear Ms. Fayson: 

The Edison Electric Institute ("EEI"), on behalf of its member utilities, hereby 
submits these comments on the proposed Federal Acquisition Regulations 
concerning the Acquisition of Utility Services (56 Fed. Reg. 23982 (1991)). 

EEI is the association of the nation's investor-owned electric utility 
companies. Its members serve 96 percent of all customers served by the 
investor-owned segment of the electric utility industry. They generate 
approximately 78 percent of all the electricity used in the country, and serve 
74 percent of all idtimate electricity consumers in the nation. 

Although these comments are directed toward the proposed FAR regulations 
published on May 24, 1991 (56 Fed. Reg. 23982), those regulations are intended 
to work in tandem with the proposed DFARs published on February 14, 1991 
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(56 Fed Reg. 6056). As a result, these cominents also address issues relating to 
the coordination of the two sets of regulations. 

A. General Comments: As you know. Congress has on two 
occasions enacted specific legislation requiring Federal facilities to comply 
with State public ul^ty laws regulating electric utility services. §ee Pub. L. 
No. 99-500, § 620 (1986); Pub. L. No. 100-202, § 8093 (1987). Both Senate and 
House Committees published lengthy reports explaining the policy basis for 
these statutory directives. See, e.g.. S. Rep. No. 406, 99th Cong., 2d Sess. 68 
(1986); H.R. Rep. No. 723, 99th Cong., 2d Sess. 79 (1986); S. Rep. No. 100-235, 
100th Cong., 1st Sess. 70 Q987); H.R. Rep. No. 100-498, 100th Cong., 1st Sess. 

673 (1987). 


In the first legislative enactment. Congress directed that: 

None of the funds appropriated or made available 
by this Act shall be used to implement or enforce 
the rule proposed on May 7, 1986 (51 Fed. Reg. 16988- 
16991), or any other regulation issued pursuant to 
statute requiring competitive bidding for electricity, 
gas, or steam utility services acqiiired by the Federal 
Government. 

Pub. L. No. 99-500, § 620 ((Dctober 18, 1986). 

The Senate Report accompanying this Bill stated that: 

The Committee has adopted this section to protect 
utility customers h'om the burden of increased rates 
that inevitably would result if Federal facilities 
abandon local utility systems. Utility systems have 
built necessary capacity under State-created 
obligations to serve all customers, including 
Federal facilities, within their service territories. As 
a general rule, under State law only one utility is 
authorized to provide retail utility service within 
its service territory. The proposal [for competitive 
bidding] has serious legal, tethnical, and economic 
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repercussions. The Committee intends that this 
provision avoid these detrimental consequences. 

Si Rep. No. 406, 99th Cong., 2d Sess. 68 (1986). 

Similarly the House Report concluded that: 

Pursuant to the paramount duty to serve its 
customers, utilities across the nation have invested 
billions of dollars to provide generating and 
transmission capacity, in part in reliance upon the 
projected needs of the Federal Government. The 
Federal Government has enjoyed the benefits of the 
reliable and efficient utility service provided by 
these systems. Now it has been proposed that the 
■ Federal Government seek competitive acquisition 
of utility supply, notwithstanding the fact that the 
local utilities have btiilt their systems to 
accommodate the present and future needs of 
federal facilities. 

If the Federal Government switches 
suppliers, the fixed costs of capacity built to serve 
federal facilities would almost immediately be 
shifted to the remaining customers of the utility. 

H.R. Rep. No. 723, 99th Cong., 2d Sess. 79-80 (1986). 

In 1987, Congress adopted additional legislation clarifying and 
extending these restrictions on federal procurement of electric utility services 
and directed that 

None of the funds appropriated or made available 
by this or any other Act with respect to any fiscal 
year may be used by any Department, agency, or 
instrumentality of the United States to purchase 
electridtv in a manner i nconsistent with State law 
governing the provision of electric utility service. 
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including State utility commission rulings and 
electric utility franchises or service territories 
established pxirsuant to State statute. State 
regulation, or State-approved territorial 
agreements 

Pub. L. No. 100-202, § 8093 (December 22, 1987) (emphasis added). 

The Senate Report accompan)dng this 1987 Bill stated that: 

This provision is intended to protect remaining 
customers of utility systems from the higher rates 
that inevitably would result if a Federal customer 
were allowed to leave local utility systems to obtain 
retail electric utility service from a nonlocal 
.supplier. 

♦ ♦ ♦ . 


Whether through service territory, a franchise, a 
service-related permit, a certificate of public 
convenience and necessity, a territorial agreement, 
or other means, retail electric utility service usually 
is provided by one supplier within any given area. 

When procuring retail electric utility service, the 
Federal Government should abide bv these service 
arrangements iust like anv other customer of an 
electric utility. 

S. Rep. No. 100*235, 100th Cong., 1st Sess. 70-71 (1987) (emphasis added). 

These two statutes, and their accompanying legislative history, 
require that, in procuring electric utility service, all Federal departments, 
agencies or instrumentalities (i.e.. facilities) shall comply with existing 
territorial divisions, and other requirements, established pursuant to State 
law for: 
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• ■ existing uses which are within a utility's State-assigned 

service territory; 

• new load for those uses; and 

• proposed new uses. 

Consistent with this statutory obligation, the proposed 
regulation contains an explicit reference to § 8093 and the statutory language, 
which we strongly endorse. However, there is considerable ambiguity with 
respect to the application of this legislative requirement throughout the 
remainder of the proposed regulation. Oiir specific comments below address 
and provide some recommendations to clarify these ambiguities. 

We understand that these regulations were designed to apply to 
a variety of types of utility services, not just electric utility service, and that 
they were intended to address both regulated and unregiilated suppliers. The 
breadth of the regulations has caused them to contain overly broad 
provisions which in several circumstances do not adequately address the 
unique nattire of electric utility services. In other instances, the regulations 
impose conflicting or tmclear obligations upon the parties to electric utility 
contracts. Elsewhere/ the regulations appear to require preferential treatment 
of the Government as a customer, or treatment in a manner inconsistent 
with applicable State law. 

With respect to the coordination of the proposed FAR and 
DFAR regulations, we ask that you take into accoimt the comments 
, submitted to DoD on the proposed DFARs by EEI, and by two of its member 
companies. Central and ^u^ West Corporation and San Diego Gas & 
Electric Company. In addition, we specifically recommend that § 241.004-1 of 
the proposed DFAR be amended to read as follows in order to more closely 
reflect the intent of § 8093: 

(1) fiMc e pt -as- pro¥kiod ' in FAR 41 i Q04i In addition to 
the requirements of FAR 41.004, which includes the 
requirement that federal agencies shall not 
purchase electricity in any manner inconsistent 
with State law, DoD recognizes the unique 
characteristics of electric utiRty systems built under 
State-created obligations to serve all customers. 
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including federal facilities, within their service 
territories. In accordance with Pub. L. No. 100~202, 

§ 8093, DoD shall a matt e r - ol comityrwill; 
comply with the current regulations, practices and 
decisions of independent regulatory todies which 
are subject to juchdal appeal, governing the 
provision of electric utility service, including State 
utility commission rulings and electric utility 
franchises or service territories e^ablished 
pursuant to State statute. State regulation, or State- 
approved territorial agreements. This policy does 
not extend to regulatory bodies whose decisions are 
not subject to appeal nor does it extend to 
nonindependent regulatory bodies. 

B. ' Specific Comments: In order that the new regulation complies 
with existing federal law, and in order to improve the clarity of the 
regulations and reduce unnecessary ambiguities, we recommend the 
following revisions. For ease of reference, recommended deletions to quoted 
text are indicated by a strike out and additions to quoted text are indicated by 
an italicized print such as this. 

1. In order to reflect the other statute adopted by Congress 
governing the subject matter of these regulations, the "Authority' description 
following the Table of Contents for Part 41 should be amended to add "Pub. L. 
No. 100-202, § 8093." 

2. Because Pub. L. No. 100-202, § 8093 requires that the 
Federal Government acquire electric services in conformi^ with State law 
and since service areas are not always established by "franchises," the 
definition of "Franchise service territory" in Section 41.001 should be 
amended for clarification to read as follows: 

Franchise or service territory means a geographical 
area, defined or granted to a specific utility service 
supplier(s) under State law to supply customers in 
that area. 
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3. When the Government terminates a utility service 
contract, it may be obligated to pay "termination liability" covering the cost of 
connection charges, as the definition of 'Termination liability" indicates. In 
addition, however, the Government may also be obligated to pay other 
charges required by the contract (or in the case of electric utility service, other 
charges filed with or approved by the applicable State regulatory agency). As a 
result, the definition of 'Termination liability" should be modified as 
follows: 


Termination liability means a contingent 
Government obligation to pay a utility supplier the 
unamortized portion of a connection charge and 
any other applicable non~refundable service charge 
in the event that the Feder^ Government 
terminates the contract before the cost of 
• connection facilities has been recovered by the 
utility supplier (see Connection charge). 



4. Section 41.002(b)(6) should be amended to assure that the 
acquisition of electrical equipment and facilities are also consistent with 
applicable State law. Therefore we recommend that Section 41.002(b)(6) be 
amended as follows: 


Acquisition of rights in real property, acqtiisition of 
public utility facilities, and on*site equipment 
needed for the facility's own distribution system, or 
construction/ maintenance of government-owned 
facilities so long as electric utility services provided 
by such acquisitions are consistent with State law 
governing the provision of electric utility service, 
and the Public Utilities Regulatory Policies Act of 
1978 (Pub, L. No. 95-617, 92 Stat. 3117), as 
a ppr o pri ate; or 
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5. 

as follows: 


Sections 41.003(a)(1), (2), and (3) should be amended 


(1) The General Services Administration (GSA) is 
authorized by section 201 of the Federal Property 
and Administrative Service Act of 1949 as amended 
(40 U.S.G. 481), and Pub. L. No. 100-201, § 8093 , .... 

(2) The Departmoit of Defense is authorized by 10 
U.S.C. 2301, 2304, •a»440 U.S.C. 474(3), and Pub. L. 

No. 100-202, § 8093 , .... 

(3) The Department of Energy (DOE) is authorized 
by the Department of Energy Organization Act (42 
U.S.C. 7251, et seq.), and Pub. L. No. 100-202, 

§8093,.... 

6. As noted above, Federal agencies are required by § 8093 to 
acquire electric utility services consistent with applicable State law. This 
includes rates, terms and conditions which are &ed with or approved by the 
regvilatory body assigned by State law to regulate such matters. In many cases, 
these are sufficiently detailed that a separate contract should not be necessary. 
In order to make this regulation consistent with tins statutory mandate. 
Section 41.004-l(b) should be amended as follows: 

Except for acquisitions below the small pimchase 
limit (see 13.000) agencies •shall* wktck acquire 
utility services by a bilateral written contract, must 
include the clauses required by 41.007, regardless of 
whether rates or terms and conditions of service are 
fixed or adjusted by a regulatory body. In the case of 
electric utility service, any contract should address 
the issues covered by 41J007 in a manner which is 
consistent with applicable State laws, regulations, 
and filed tariffs. Agencies may not use the utility 
supplier's forms and clauses to avoid the inclusion 
of provisions or dauses required by 41.007 or by 
statute. (See 41.004>2(c) for procedures to be used 


8 




w-n. 

Ms. Beverly Fayson 


when a supplier refuses to execute a written 
contract.) 

7. Section 41.004-1 (d)(2)(iii) should be modified to follow 
more closely Congress' explanation of the reliability exception to § 8093. The 
Senate Report describes the reliability exception by emphasizing that 

[T]he Committee expressly rejects any 
interpretation of this section that would permit 
reliability concerns to be used as a smokesaeen for 
competitive procurement or other practices 
inconsistent with State law concerning the 
provision of electric service. Similarly, the mere 
fact that a military installation mav be able to obtain 
better reliability from a different utility than the 
one in whose service territory it is located or the 
fact that the installation may obtain better reliability 
by receiving service from two utilities rather than 
one, is not sxiffident to override the State law 
concerning the provision of electric service . In 
order for State law to be overridden, the degree of 
reliability sought for the military installation must 
be essential to realizing the installation's national 
defense purposes, and the installation must be 
unable to receive that degree of reliability from, the 
utility (or utilities) that would otherwise provide 
electric service under State law. 

S. Rep. No. 100-235, 100th Cong., 1st Sess. 71-72 (1987) (emphasis added). 
Because of this legislative intent. Section 41.(X)4-l(d)(2)(iii) should be modified 
to read as follows: 

(iii) The Secretary of a military department from 
purchasing electricity from any provider when the 
utility or utilities having applicable State>approved 
franchise or other service authorizations are foimd 
by the Secretary to be unwilling or tinable to meet 
unusual standards for service reliability that are 
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nocossary for tho purpoco s (rf-Ra - tior\al dofon e o 
essential to realizing the installation's national 
defense purposes. In making this determination, 
the mere fact that a military installation may be able 
to obtain better reliability from a different utility 
than the one in whose service territory it is located 
or the fact that the installation may obtain better 
reliability by receiving service from two utilities 
rather than one, is not sufficient to override State 
law for the provision of electrical service. 

8. Section 41. 004-1 (d)(3)(ii) as proposed authorizes any 

federal agency to enter into an interagency agreement with a federal power 
m^keting agency or TV A (collectively referred to as 'TPMAs") for the 
"transfer of electrical power." The proposed authorization is not limited to 
power produced by FPMAs, and could, therefore, be interpreted as 
authorizing FPMAs to act as power brokers in transforing power to federal 
agencies. However, this approach raises two serious legal problems. 

First, the courts have recognized that an FPMA "does not have 
unlimited authority to purchase nonfederal power." Salt Lake City v. WAPA, 
926 F.2d 974, 982 (10th Qr. 1991). Although Congress has directed the FPMAs 
to maximize "the sale of federally produced power at firm rates" (id.), and 
FPMAs may purchase non-federal power to firm-up the federal hydro-based 
power. Congress never intended FPMAs to become power brokers authorized 
to displace customary utility services by buying and reselling non-federal 
power to federal agencies or private purchasers. As a result, the courts have 
held that: 

power marketing agencies may purchase such non- 
federal power and energy as is reasonably incidental 
to the integration of federally produced 
hydroelectric power. 

Id. (emphasis supplied); United States v. SMUD. 652 F.2d 1341, 1345 (9th Cir. 
1981) (inherent authority to purchase power "when conditioits prevent hydro- 
electric facilities from functioning at capacity"). Because of this limitation on 
the role of FPMAs, Section 41.(X)4-l(d)(3)(ii)'s purported grant of authority to 
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FPMAs to "transfer electrical power" can be no greater than the authority 
FPMAs have under the existing statutes and legislative history. 

Second, under § 8093 where such transfers constitute retail sales 
within the meaning of State law, they must not be inconsistent with the 
governing State law. 

For these reasons. Section 41.004-l(d)(3)(ii) should be amended to 
read as follows: 

(3) Additionally, the head of a Federal agency may — 


• • • 

(ii) Enter into an interagency agreement, pursuant 
to 41.004-6 and 17.5, with a Federal power 
marketing agency ("TPMA'*) or the Tennessee 
Valley Authority ("TVA") for the transfer to the 
agency of electrical power to tho agency produced by 
the FPMA or the TVA (or reasonably incidental to 
the integration of federally produced hydroelectric 
power), provided that where such a transfer 
constitutes a retail sale under State law, it is not 
inconsistent with State law; and 

9. Section 8093 requires that the Government may not 
purchase electricity "in any manner that is inconsistent with State law 
governing the providing of electric utility service." As a result, the 
Government may not purchase electricity from a "non-utility" or from 
another electric utility in a manner inconsistent with State law. For ^ese 
reasons, we recommend that 41.004-l(d)(3)(iii) be modified as follows: 

(3) Additionally, the head of a Federal agency may - 

(iii) Consistent with applicable State 
law, S> enter into a contract 
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10. Pursuant to § 8093, the procurement of electric service 
through any means which are inconsistent with State law is prohibited. 
Accordingly, the appropriateness of competitive procurement is a legal issue, 
not a marketing issue, and a market survey is a wholly inappropriate 
mechanism for making such an assessment The only means for 
determining the reqmrements of State electric utility law which is consistent 
with the mandate of § 8093 is through consultation with the applicable State 
agency or agencies. In addition, in order to assure the reliability of the 
representation by proposed alternative supplies, the regulation, should be 
adapted to employ requirements similar to those routinely prescribed for 
other certifications under the Federal Acquisition Regulations, gee, e.g., FAR 
52.203-8, "Requirement for Certification of Procurement Integrity;" and FAR 
52.209-5, "Certification Regarding Debarment, Suspension, Proposed 
Debarment, and Other Responsibility Matters." Therefore, Section 41 .004- 1(e) 
should be amended as follows: 

, Prior to acquiring electric utility services on a 
competitive basis in an are a governed by a franchico 
oor^Tico torritor)Tj the contracting officer shall 
detennine, with the advice of legal counsel, and by 
consultation with the State agency or agencies 
responsible for regulating public utilities >- m a rkot 
survey or any otl^ appropriate me a n s , that such 
competition would not be inconsistent with State 
law governing the provision of electric utility 
service, including State utility commission rulings 
and electric utility franchises or service territories 
established pursuant to State statute. State 
regulation, or Stateapproved territorial 
agreements. Proposals from alternative electric 
suppliers must be supported by an order from the 
appropriate State agency confirming that service 
can be provided in a manner not inconsistent with 
§ 8093 and must provide a certification under oath 
from a corporate vice president, or person of 
V comparable authority in an unincorporated entity, 
Mprocontation that service am be provided in a 
manner not inconsistent with § 8093 of Public Law 
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100-202 (see 41 .004-1 (d)). The representation must 
be supported with appropriate legal and factual 
rationale. 

Corresponding modifications are suggested for 52.241-11. 

11. Consistent with Comment 10 above. Section 41.004-2(a) 
should be amended as follows: 

Prior to executing a utility service contract, the 
contracting officer shall comply with Parts 6 and 7 
and subsections 41.004-l(d) and (e). In accordance 
with Parts 6 and 7, and if the contracting officer 
determines that the contract is not inconsistent 
with applicable State law governing the provision 
of electric utility service, agencies shall, conduct 
market surveys and perform acquisition planning 
in order to promote and provide for full and open 
competition. If competition for an entire utility is 
not available, tho - market ourvoy this process may 
be used to determine the availability of competitive 
soxirces for certain portions of the requirement. 

The scope of the term "entire utility service" 
includes the provision of the utility service 
capacity, energy, water, sewage, transportation, 
standby or back-up service, transmission and/or 
distribution service, quality assiirance, system 
reliability, system operation and maintenance, 
metering, and billing. 

12. As noted above, federal agencies are required by § 8093 to 
acquire electricity in a maniter not inconsistent with applicable State law. 
State law frequently mandates the use of certain contract terms and 
conditions which have been filed with or approved by the appropriate State 
regulatory authority. As a result. State law may direct electric ut^ties and 
their customers to abide by certain filed terms and conditions which may be 
different from those suggested by Sectiont41.007 and incorporated into a 
tendered contract pursuant to ScKtiion 41.004-1 (b). To accommodate this 
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potential conflict with State law, we recommend that Section 41.004-2(c) be 
amended as follows: 

When a non~electric utility supplier refuses to 
execute a tendered contract as outlined in 41.004- 
1(b)/ or an electric utility supplier refuses to execute 
such a contract for reasons other than that it 
contains terms or conditions inconsistent xvith 
applicable State law, the agency shall obtain a 
written definite and final refusal signed by a 
corporate officer of the supplier (or if unobtainable, 
documentation of any verbd refusal by a corporate 
officer) and transmit this document, along with 
statements of the reasons for the refusal and the 
record of negotiations, to GSA at the address 
• specified at 41.004-3(b). Unless urgent and 
compelling circumstances exist, or in the case of an 
electric utility supplier unless the tendered contract 
contains terms and conditions which are 
inconsistent with applicable State law, the 
contracting officer shall notify GSA prior to 
acquiring utility services without executing a 
' t^dered contract After such notification, the 
agency may proceed with the acquisition and pay 
for the utility service under the provisions of 31 
U.S.C. 1501(a)(8)- 

13. Consistent with Comment 6, addressing Section 41.004- 
1(b), the second sentence of Section 41.004-2(e) should be d^ged to read as 
follows: 


The contracting officer shall take actions to execute 
»any necessary bilateral written contract (see 41.004“ 

1(b)) prior to expiration of the one-year period. 

14. Section 41.004-4, concerning GSA areawide contracts, does 
not recognize the limitations imposed by 1 8093. An agency in an area 
covered by an areawide contract may only acquire utility service xmder that 
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contract if such an arrangement is not inconsistent with State law. Therefore, 
Section 41.004-4(a) should be amended as follows: 

GSA enters into areawide contracts (see 41.001) for 
use by federal agencies in the acquisition of utility 
services. An agency in an area covered by an 
areawide contract shall acquire utility services 
under the areawide contract unless the agency 
determines that more advantageoiis rates or terms 
and conditions are available h’om another supplier 
imder a separately negotiated contract; provided 
that in the case of electric utility services, neither 
the areawide contract nor the separately negotiated 
contract is inconsistent with applicable State law. 



" 15. Section 41.004-5(b)(l) should recognize that the number of 
available suppliers may be limited by State law. Therefore, the Section should 
be amended as follows: 

The number of available suppliers, or in the case of 
electric utility suppliers, the number of suppliers 
permitted by State law to serve the area in question; 


16. Section 41.004-5(b)(7) imposes an obligation on the 
contracting officer to make a subjective evaluation of a utility's intent 
without providing any objective criteria. In addition, the regulation fails to 
recognize that, in some circumstances, a facility may not be authorized under 
State law to satisfy its electric so^ce requirements by, for example, wheeling 
power h’om an alternative provider. Many States already restrict the 
availability of so-called "retail" or "self-service" wheeling such as this. In 
order to correct these deficiencies, we recommend that the proposed 
paragraph 7 be amended to read as follows: 


(7) In the case of utility service for which 
transportation services have been requested (and in 
the case of electric utility service, if under State law, 
the agency is allowed to acquire such service from a 
source which requires transmission services): (i) 
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any requests to the host utility for transportation or 
transmission services, (ii) the host utility's response 
to such requests, and (Hi) any rates for such 
transportation or transmission seroices quoted by 
the host utility. 

17. Since § 8093 provides no exemption for interagency 
agreements for the acquisition of. electricity. Section 41.004-6 should be 
amended to recognize this limitation: 


Agencies shall use interagency agreements (e.g., 
consolidated purchase, joint use, or cross-service 
agreements) tO ' acquire when acquiring utility 
services or facilities from other Government 



agencies; provided that where such an acquisition 
constitutes a retail sale of electricity under State law, 
it is not inconsistent with State law and shall 
comply with the policies and procedures of Subpart 
17.5, Interagency acquisitions under the Economy 
Act. 


18. Section 41.005(a)(5) should be modified as follows to 
clarify that the available sources of supply may be limited by State law: 

Identification of all available sources or methods of 
supply (which in the case of the procurement of 
electric utility services means idmtification of 
alternative sources, if any, for the provision of such 
service in a manner not inconsistent with State 
law), and an analysis of the cost effectiveness of 
each, and a statement of the ability of each source to 
provide the required services, induding the 
location and a description of each available 
supplier's facilities at the nearest point of service, 
and the cost of providing or obtaining necessary 
backup and other ancillary s^nvices t/ not provided 
by a particular alternative source. 
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19. Section 41.006-1 provides for monthly invoice and annual 
contract reviews to, inter alia, "examine utility commercial markets for 
advantageous competitive resolicitations." To avoid confusion about the 
appropriateness of such reviews in the case of electric utilities subject to the 
provisions of § 8093, and to reduce the Government's costs of performing 
needless reviews, this Section should be modified to add a sentence to the end 
as follows: 


In the case of electric utiliiy services, competitive 
resolicitations are only authorized when consistent 
with State law, and reviews of utility commercial 
markets should be undertaken only after it is 
determined that competition is not inconsistent 
with State law. 



‘ 20. Section 4l.006-2(a) provides that the acquiring agency shall 
deterinine whether any changed rate for utility services is "reasonable, 
justified and not discriminatory." Since the rates for retail electric service are 
governed by State regulatory commissions, imder § 8093 it is up to those 
commissions to make these determinations, rather than the acquiring federal 
agency. Accordingly, this Section should be modified to add the following 
proviso at the end: 


; provided however that in the case of electric 
utility services, the agency shall abide by the rates, 
terms and conditions of service as they may be 
changed from time to time by the applicable State 
regulatory body in accordance urith State law. 


21. Section 41.006-2(c) also provides that "any rate change 
shall be made a part of the contract by contract modification." Typically the 
parties to electric utility service contracts agree that the governing rate shall be 
as approved by the public utility commission from time to time. It is 
tremendously wasteful and tmduly time consuming to require that the 
contract actually be modified in writing for each State-approved change in 
rates, terms or conditions. Therefore, we suggest that the final sentence add 
the following proviso: » 
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; provided however that in the case of electric 
utility services, the contract need not be modified in 
writing so long as the State-approved change in 
rate, terms or conditions is provided to the agency 
in writing by the supplier. 

22. As now written. Sections 41.007(a) and (b) could be 
interpreted to elevate the Government's terms and conditions above 
applicable State laws, rules, regulations, and tari^s governing the provision of 
electric utility service. However, § 8093 (see 41 .004>l(d)) clearly gives such 
State provisions complete precedence over these proposed federal contract 
terms and conditions, even if the State provisions are not mentioned in a 
contract. Indeed, 52.241-2(a) seems to recognize this situation. Therefore, 
Sections 41.007(a) and (b) should be modified as follows: 

• (a) Because the terms and conditions under which 
utility suppliers furnish service may vary from area 
' to area, the differences may influence the terms and 
conditions appropriate to a particular utility's 
contracting situation. To the extent that the terms 
and conditions under which electric utility 
suppliers furnish service are filed with or approved 
by a State regulatory body, or otherwise specified by 
State law or regulation, in accordance with Section 
8093 of the Department of Defense Appropriations 
Act of 1988, Pub. L. No. 100-202, such terms and 
conditions shall govern the contractual 
relationship, and shall be treated as if incorporated 
into the contract as of the date first entered into and 
as modified by the State regulatory body from time 
to time thereafter. To accommodate requirements 
that are peculiar to the contracting situation, this 
section prescribes clauses on a "substantially the 
same as" basis (see 52.101) which permits the 
contracting officer to prepare and utilize variations 
of the prescribed provisions and clauses as 
appropriate. * 
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(b) Except in the case of electric utility service for 
which any term or condition is filed with or 
approved by a State regulatory body, or otherwise 
specified by State law or regulation, in which event 
pursuant to Section 8093 of the Department of 
Defense Appropriations Act of 1988, Pub, L. No. 100- 
202, those terms or conditions shall govern, the 
contracting officer shall as appropriate insert in 

- solicitations and contracts for utiiities services 
clauses substantially the same as the following: 

23. Sections 41.007(c) and (d) are apparently intended to be 
mutually exclusive, so that if one subparagraph applies the other does not. 
Subsection (c) calls for insertion of a certain dause when the Contractor is a 
regulated entity, while subsection (d) calls for a different dause when the 
Contractor is unregulated. However, a utility supplier may be a regulated 
entity but not necessarily for all electric service contracts. Therefore, the 
emphasis should be on which aspects of the contracted services are regulated. 
Accordingly, subsections (c) and (d) should be amended as follows: 

(c) The contracting officer shall insert a dause 
substantially the same as the clause at 52.241-6, 

Change in Rates or Terms and Conditions of 
Service for Regulated S upplier s Services, in 
solidtations and contracts for utility services 

the utility s upplier ' w to the extent such services are 
subject to a re^atory body. 

(d) The contracting officer shall insert a dause 
substantially the same as the clause at 52.241-7, 

Change in Rates or Terms and Conditions of 
Service for Unregulated S uppliero Services, in 
solidtations and contracts for utility services <whe» 
the utility s u|ylie »- i 6 to the extent such services are 
not subject to a regulatory body. 

* •' ••• , ■* 

24. Section 41.007 should make it dear that the insertion of 
particular daiises should not be read as a bar to adding other dauses that may 
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be needed under the circumstances. These additional clauses should be 
subject to negotiation between the parties. Accordingly, a new Section 
41.007(k) should be added as follows: 

(k) When appropriate to enhance the economy, 
efficiency, reliability or quality of service, the 
contracting officer shall have authority to add other 
clauses as the parties may agree. 

25. Section 52.241-1 on Conflicts appears to be a clause 
intended to avoid the "battle of the fonns." The dause attempts to rank: (1) 
terms in the main body of the contract (induding the specifications), (2) terms 
in a rate schedule, rider, or other writing incorporated into the contract by 
reference or otherwise as an exhibit to the contract, and (3) terms in the 
Contractor's rules and regulations entirely external to the contract. 

As now written, however. Section 52.241-1 seems to overlook 
two key prindples: (1) under § 8093 (see 41.004-l(d)), in the case of electric 
utility service, all applicable State laws and tariffs, rules, and regulations filed 
with or approved by the State regulatory body take precedence over all terms 
of the contract (induding the specifications), whether set forth in the main 
body or in an exhibit; and (2) a cardinal rule of contract interpretation that all 
dauses should be interpreted consistently with one another and that a 
priority rule should apply only when there is iinavoidable conflict. 

Therefore, Section 52.241-1 should be darified as follows: 

The writings comprising the contract shall be 
treated as complementary and shall be interpreted, 
whenever possible, consistently with one another 
to achieve the parties* intent. To the extent of any 
incon s i s tMwy conflict among sudt writings, they 
shall take precedence in Uu following order: (a) 
between the terms and conditions of this contract 
(induding the specifications), (b) the terms and 
conditions in and> any rate sdiedule, rider, or 
oniokH * other writing incorporated in this contract 
by reference or otherwise os an exfctbtf, and (c> tfce 
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terms or an y of the Contractor’s rules and 
regulations not approved by the applicable 
governing regulatory body, the terms erf - thi S' 
contract- e hall contro l i In the case of electric utility 
service, however, in accordance with Section 8093 
of the Department of Defense Appropriations Act of 
1988, Pub. L. No. 100-202, the terms and conditions 
filed with or approved by the State regulatory body, 
and all applicable State laws, and tariffs, rules, and 
regulations filed with or approved by the State 
regulatory body, whether or not expressly 
incorporated into the contract, shall take precedence 
over the writings described above in subsections (a), 
(b), and (c). 


. These changes coincide with Section 52.241-2(a), which requires 
the Government to purdhase utility services in accordance with the approved 
tariffs, rules, and regulations of the applicable governing regulatory body. 



26. Section 52,241-2(b) permits suppliers to discontinue 
service at the end of a contract. Electric utilities are spedtically required by 
State law to provide service to all appropriate persons. This Section as 
worded woidd permit a violation of State law in contravention of § 8093 (see 
41 .004-1 (d)). Therefore, Section 52.241-2(b) should be clarified as follows: 


(b) Except as otherwise required by State law with 
regard to the provision of electric utility service, lit 
is expressly understood that neither the Contractor 
nor ^e Government is under any obligation to 
continue any services beyond the term of this 
contract. 

27. Section 52.241-2(c) requires that the supplier provide the 
agency with copies of all proposed changes in rates, terms or conditions 
concurrently with tiie filing of such proposals. This exceeds the requirements 
of State law in most cases, will be very biirdensome to utilities with many 
federal facility customers, and is unnecessary because imder State law all 
affected parties, particularly customers, are provided ample notice of the 
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proposals in accordance with State procedures. The Government would no 
■ doubt be unwilling to waive its right to full compliance with these governing 
State procedures, and accordingly, it should be willing to abide by them as 
sufficient. There is no evidence that these procedures are deficient to provide 
timely notice. For these reasons, the second clause of Section 52.241-2(c) 
relating to notice of proposed changes should be deleted. 

28. Section 52.241-3 on Change in Class of Service provides 
for the lowest available rate in the event of changes in dass of service. This 
requirement should be limited to changes in dass of service in the same 
vidnity and under similar conditions of use. In addition, the requirement 
should be darified to spedfy its effective date. Accordingly, the S^on 
should be amended to read as follows: 

(a) In the event of a change in the dass of service 
. such service shall be provided at the e Contractor’s 
' lowest available rate schedule applicable to the dass 
of service furnished in the same vicinity, and 
under substantially the same conditions of use and 
service. Such applicability shall be determined 
from and after the date when the change in the 
class of service first becomes effective. 

29. Concerning Section 52.241-4 on Contractor’s Fadlities, 
each party to the contract should be resp>onsibIe for its own acts and 
omissions. Neither party should be responsible for the other’s acts or 

» omissions that cause loss, damage, or other injury. Therefore, the last 
sentence of Section 52.241-4(a) should be changed as follows, and a new 
sentence should be added at the end: 

(a) The Contractor, at its ecpense, shall furnish, 
install, operate, and maintain all facilities required 
to furriish service hereunder to, and measure such 
service at die point of delivery specified in the 
Service Specifications. Title to all such fadlities 
shall remain with the Contractor and the 
Contractor shall be responsible for all loss or 
damage to such facilities caused by the Contractor's 
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acts or omissions. The Government shall be 
responsible to the extent that loss or damage to such 
facilities has been caused by the Government’s acts 
or omissions, 

30. Concerning Section 52.241 -4(b), emergency and near 
emergency circumstances may make it all but impossible to obtain the prior 
approval of the Contracting Officer before .the Contractor must act on the 
facilities. Also, the Contractor should be required to assume liability only for 
the acts and omissions of the Contractor. Finally, the Contractor should not 
be responsible for transactional-type taxes incurred by the Government in 
connection with the procurement of utility services. Therefore, the first and 
last sentences of Section 52.241-4(b) should be changed as follows: 

(b) Notwithstanding any terms expressed in this 
"clause, the Contractor shall whenever reasonably 
possible during non-emergency circumstances 
obtain approval from the Contracting Officer prior 
to any equipment installation, construction, or 
removal, llie Government hereby grants to the 
Contractor, h'ee of any rental or similar charge, but 
subject to the limitations specified in this contract, a 
revocable permit or license to enter the service 
location for any proper purpose imder this contract. 

This peiinit or license includes use of the site or 
sites agreed upon by the parties hereto for the 
installation, operation, and maintenance of the 
facilities of the Contractor required to be located 
upon Government premises. All taxes (other than 
sales or other transactional taxes) and other charges 
in connection therewith, together with all liability 
caused by the acts or omissions of the e Contractor 
in the construction, operation, or maintenance of 
such facilities, shall be assumed by the Contractor. 




s. 
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31. Concerning Section 52.241-4(d), the Contractor should not 
be forced to keep his facilities in place indefinitely. Moreover, upon removal, 
premises can almost never be restored to their "original" condition, especially 
if the Government has also made substantial changes to the site. Therefore, 
Section 52.241-4(d) should be changed to read as follows: 

(d) Such facilities shall be removed and 
Government premises restored as near as 
practicable to their original condition, ordinary 
wear excepted, by the e Contractor at its expense 
within a reasonable time after the Government 
revokes -the^ or terminates this contract. In 
the event such termination of this contract is due to 
the fault of the Contractor, such facilities may be 
retained in place at the option of the Government 
/or a reasonable tints while the Government 
attempts to obtain elsewhere service comparable to 
that provided for hereimder is obtained ol s owhoro i 

32. Concerning Section 5Z241-5 on Service Provisions, 
subsection (a) on Measxirement of Service mandates conjimctive billing for 
multiple meters at a single location. However, it may be beneticial in some 
cases for the Government to choose not to receive totalled billing. The 
Government should have the freedom to choose the most advantageous 
available billing option when consistent with State law. Therefore, the 
second sentence of Section 5Z241-5(a) should be changed to say: 

When more than a single meter is installed at the 
service location, the readings thereof may be billed 
conjtmctively if appropriate attd cortsistent with 
applicable State laws, regulations and safety codes. 

33. Also concerning Section 52.241*5, the Government's 
request for testing should be subjected to a reasonableness standard. 

Therefore, the opening sentence in Section 52.241*5(b)<2) shoitid be changed to 
say: * 
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(2) At the reasonflb/^ written request of the 
Contracting Officer, the Contractor shall make 
additional tests of any or all such meters in the 
presence of government representatives. 

The particular standards for metering addressed in this Section 
52.241-5 should be the subject of negotiation between the parties, subject to 
State rules and regulations in the case of electric utility service. 

34. Similarly, concerning Section 52.241 -5(d)(1), the 
Contractor should have av^able not only the traditional legal excuse of 
"force majeure," but also the modem notion of commercial impracticability. 
Therefore, Section 52.241 -5(d)(1) should be changed as follows: 

(1) The Contractor shall use reasonable diligence to 
provide a regular and uninterrupted supply of 
service at the service location, but shall not be liable 
for damages, breach of contract or otherwise to the 
Government for failure, suspension, diminution, 
or other variations of service occasioned by or in 
consequence of any cause beyond the reasonable 
control (physical, economic, governmental action, 
or otherwise) of the Contractor, including but not 
limited to acts of God or of the public enemy, fires, 
floods, earthquakes, or other catastrophe, strikes, or 
failure or breakdown of transmission or other 
facilities; Provided that when any such failure, 
suspension, diminution, or other variation of 
service shall aggregate more than one hour during 
any period hereimder, an equitable adjustment 
shall be made in the monthly billing specified in 
this contract (including the minimum monthly 
charge), if in the case of electric utilities such 
adjustment is not discriminatory or otherwise 
inconsistent with State law. 

35. All of Section 52.241-5(d)(2) should be deleted because the 
Contractor should not be forced to assume the risk of force majeure affecting 
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the Government's usage of utility services. This risk should fall solely upon 
the Government. This allocation of risk is also prevalent in the private 
commercial area, where a supplier of goods or services does not assume the 
risk of a buyer’s inability to enjoy the goods or services which the supplier is 
otherwise ready, willing, and able to provide. For example, the tenant of a 
commercial warehouse does not get a reduction in rent just because business 
is so slow that he cannot use the warehouse to capacity for 15-day periods or 
longer. 


Moreover, in the case of regulated electric utilities, the 
Contractor's filed tariffs, as well as other applicable laws and regulations, 
assume that the Contractor will not have to bear the Government's force 
majeure risks. If force majeure were redefined in this unusual manner, 
remaining electric utility customers coxild be forced to bear the risks of the 
Government's inability to utilize the contracted electric service. This would 
likely be inconsistent with State law and hence violate § 8093. 

36. Consistent with Comment 23 above. Section 52.241-6 on 
Change in Rates or Terms and Conditions of Service for Regulated Suppliers 
should be revised to emphasize regixlated services rather than suppliers. 
Also, the Contractor should not have a double compliance burden on giving 
notice. As long as the Contractor complies with State-law requirements, the 
Government will be protected. Therefore, Section 52.241-6(a) and the whole 
Section's heading should be changed as follows: 

6 52.241-6_Change in Rates or Terms and Conditions 
of Service for Regulated Swppliere Services 

Change in Rates or Terms and Conditions of 
Service for Regulated Swppliwe. Sgrptces 

(a) This Section 52241-6 shall apply to the extent 
ihat^services furnished under this contract are 
subject to regulation by a regulatory body. The 
Contractor agrees to give the Contracting Officer 
written notice of the filing df an application for 
change in rates or terms and conditions of service 
concurrently with the filing of the application. 


26 


Ms. Beverlv Favson 
July 23, 1991 


. Such notices shall fully describe the proposed 
change if, during the term of this contract, the 
regulatory body having jurisdiction approves any 
changes, the Contractor shall forward to the 
Contracting Officer a copy of such changes within 15 
days after the effective date thereof. The Contractor 
agrees to continue furnishing service under this 
contract in accordance with &e amended tariff, and 
the Government agrees to pay such sovice at the 
higher or lower rates as of the date when such rates 
are made effective. An electric utility Contractor's 
compliance with State law governing notice shall 
constitute that Contractor*s compliance with the 
notice provisions of this subsection (a). 

: 37. Section 52.241-6(b) is a "most favored nation" clause. This 
clause is not common in the electric utility industry, even with large electric 
customers. Moreover, it raises potentially serious questions of equity with 
respect to other customers whose terms of service do not include such 
preferred status. For example, a public utility commission may approve 
special incentive rates to stimulate new job aeation or economic 
development within the State. The commissions should not be forced to 
offer these same incentive rates to all existing federal customers. Indeed, such 
a requirement would violate the mandate of § 8093. Accordingly, we 
recommend that the clause be deleted h'om the list of prescribed clauses at 
least as applied to electric utility service. 

38. In the alternative, in the event that the Government 
retains the "most favored nation" concept in 52.241 *60?), a more balanced 
approach should at least be adopted for electric utilities covered by § 8093 as 
indicated in the following: 

(b) The Contractor shall actively assist the 
Government in selecting the most favorable 
applicable rate schedule(s), based on the class and 
character of service provided during the term of 
this contract, as compared to service provided other 
customers hereby roproeonte -a nd warrant s tha t 
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ciiUTontly and - d t tfing tho lifo of this contract tho 
appUcablo publkh<?d and unpubliehod rato 
6 cbodulo(6) s hall no *- bo in - owco se o f- tbo lowe s t 
pv t bl is hod and unpub l i s hed - rato -« chodulo( 6 ) 
availablo to any other cu s tomor s of tho -sa mo - 6la ss > 
in the same vicinity, and under s imilar 
substantially the same conditions of use and 
service. The Government shall make the selection 
of rate schedule. In the event that a loiver rate is 
found to be applicable, then the terms of the lower 
rate shall apply prospectively, 

39. Section 52.241-6(c) also contradicts § 8093 (see 41. 004-1 (d)). 
Moreover, the phrase "inconsistent with” is overbroad and would nullify 
many regulations that would not contradict the operation or effect of Federal 
provisions. • Therefore, Section 52.241-6(c) should be modified as follows: 

(c) In the event that the regulatory body 
promulgates any regulation concerning matters 
other than rates which affects this contract, the 
Contractor shall immediately provide a copy to the 
Contracting Officer. An electric utility's compliance 
with State laws governing notice shall constitute 
compliance with this notice requirement. Except 
for acquisitions of electricity, as required by Setkion 
8093 of the Department of Defense Appropriations 
Act of 1988, Pub, L, No, 100-202, 5 the Government 
shall not be bound to accept any new regulation 
inconsi s tont - v ft th fltaf contradicts Federal laws or 
regulations. 

40. Concerning Section 52.241-6(d), a change is needed to 
accommodate contract changes initiated privately between the parties rather 
than by the regulatory body governing the Contractor. Therefore, the last 
sentence of Se^on 52.241-6(d) should be changed as follows: 

-a 

(d) Except for acquisitions of electricity, as required 
by Section 8093 of the Department of Defense 
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Appropriations Act of 1988, Pub. L. No. 100-202, A 
any changes to rates or tenns and conditions of 
service shall be made a part of this contract by the 
issuance of a contract modification. The effective 
date of the change shall be the effective date set by 
the regulatory body or the effective date of the 
modification, whichever is earlier. 

41. Consistent with Commente 23 and 36, Section 52.241-7 on 
Change in Rates or Terms and Conditions of Service for Unregulated 
Suppliers should be revised to emphasi2e unregulated services rather than 
suppliers; Therefore, Section 52.241-7(a) and the whole Section's heading 
should be changed as follows: 

§ 52.241-7 Change in Rates or Terms and Conditions 
of Service for Unregulated Suppliers Services 

Change in Rates or Terms and Conditions of 
Service for Unregulated Suppliers Services 

(a) This Section 52241-7 applies to the extent 
services furnished under this contract are not 
subject to regulation by regulatory body. After 
(insert date), either party may request a change in 
rates or terms and conditions of service, unless 
otherwise provided in this contract. Both parties 
agree to enter in negotiations concerning such 
changes upon receipt of a written request detailing 
the proposed changes and specifying the reasons for 
the proposed changes. 

42. Section 52.241-7(b) is essentially a "most favored nation" 
clause. We recommend that it be deleted for the reasons set forth in 
Comment 37. In the alternative, if the Government retains the concept, it 
should be amended as recommended in Comment 38. 

43. Section 52.241-8(a) deBnes "connection charge" to mean 
either the estimated cost less agreed salvage value, or the actual cost less 
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salvage value, whichever is less. However, the cost of removal will often 
exceed salvage value. As a result, the charge should be defined as: the 
estimated cost of installation less agreed salvage value plus estimated cost of 
removal, or the actual cost of installation less agreed salvage value plus the 
actual cost of removal, whichever is less. 

44. Concerning Section 52.241-8 on Coimection Charge, 
certain changes are needed to clarify the cost reimbursement for Contractor- 
installed facilities and to make this clause consistent with Section 52.241 -4(b). 

Subsection (a) contemplates that the Government pays the net 
cost of new facilities as a "connection charge," while subsection (c) 
contemplates that the Contractor provides the Government a credit to pay off 
all of this cost. Generally, State law and public utility commission practice 
reqmres that the electric utility customer pay for the costs of specialized 
facilities needed to meet its service requirements, such as a substation. Public 
utility commissions generally have a strong State interest in assuring that 
other customers are not indirectly required to subsidize the cost of such 
facilities dedicated primarily to serve one aistomer. As a result, subsection (c) 
dealing with credits, and the related references elsewhere in Section 52.241-8 
to changes in the credit arrangements in various circumstances, should all be 
deleted as they relate to the provision of electric utility service. 

In addition, the Contractor should be required to assume liability 
only for the acts and omissions of the Contractor and should not be liable for 
the Government's transactional taxes. Therefore, the last sentence of Section 
52.241 -8(b) should be changed as follows: 

(b) Ownaship, opa'ation, and maintenance of new 
facilities to be provided. 'The facilities to be 
supplied by the Contractor under this clause, 
notwithstanding the payment by the Government 
of a connection charge, shall be and remain the 
property of the Contractor and shall, at all times 
during the life of this contract or any renewals 
thereof, be operated and maintained by the 
Contractor at its expense. All taxes (other than sales 
or other transactional taxes) and other charges in 
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cormectiori therewith, together with all liability 
arising outo t caused by the acts or omissions of the 
Contractor in the construction, operations, or 
maintenance of such facilities, shall be the 
obligation of the Contractor. 

45. Line 7 of Section 52.241-8(c)(2) should be changed to read 
"by direct means of these facilities." Without this change, the notion of 
multiple-use facilities is unbounded. The addition of the word "direct" 
prevents the language from being overbroad: 

(2) In the event the Contractor, before any 
termination of this contract but after completion of 
the facilities provided for in this clause, serves any 
customer other than the Government (regardless of 
. whether the Government is being served 
simultaneously, intermittendy, or not at all) by 
direct means of these facilities, the Contractor shall 
promptly notify the Government in writing. 

Unless otherwise agreed by the parties in writing at 
that time, the Contractor shall promptly accelerate 
the credits provided for imder subparagraph (c)(1) 
of this clause, up to 100 percent of each monthly bill 
until there is rounded the amount that reflects the 
Governments connection costs for that portion of 
the facilities used in serving others. 

46. Concerning Section 52.241-8(d), a change is necessary to 
clarify that completion costs include both direct and indirect costs reasonably 
allocable to completed work through the time of termination. Therefore, a 
sentence should be added to the end of Section 52.241-8(d) as follows; 

(d) Termination before completion of facilities. 

The Goverxunent reserves the right to terminate 
this contract at any time before completion of the 
facilities with respect to which the Government is 
to pay a coimection charge. In tiie event the 
Government exercises thb right, the Contractor 
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shall be paid the cost of any work accomplished 
prior to the time of termination by the 
Government, plus the cost of removal, less the 
salvage value. **Cosf* shall include direct labor and 
material costs, reasonable overheads, reasonable- 
administrative expenses, and reasonable profit on 
work completed through the time of termination, 
including any applicable non~refundable service 
charge, 

47. Lines 2-3 of Section 52.241-8(e)(l)(i) should be changed to 
say "by direct means of such facilities." The same reasoning applies here as 
for Section 52.241 -8(c)(2), consistent with Comment 45 above. Without this 
change, the notion of multiple-use facilities is unbounded. The addition of 
the word "direct" prevents the language from being overbroad: 

(i) If, during such twelve month period, the 
Contractor, serves any customer by direct means of 
such facilities, the Contractor, shall, in lieu of 
allowing any aedits, promptly notify the 
Government in writing. Unless otherwise agreed 
by the parties in writing at that time, the Contractor 
shall pay the Government during such period 
installments in like amoimt, manner, and extent as 
the aedit provided under paragraph (c) of this 
clause before such termination, and 

48. Section 52.241-8(e)(2) leaves an interpretive gap between 
the time prescribed for Contractor removal, and what happens to the facilities 
if they remain in place beyond that period. Accordingly, we reconunend that 
the phrase "within twelve months" in paragraph (2) ^ deleted. 

49. In line 3 of Section 52.241-9(d), a typographical correction 
should be made changing "contractor" to "Contractor." 
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• (d) Monthly facility cost recovery rate. The 
monthly facility cost recovery rate which the 
Government shall pay the e Contractor whether or 
not service is received is — 

50. Section 52.241-9 dealing with Termination Liability 
should be conformed to our suggestion to modify Section 52.241-8(a) 
regarding calculation of the connection charge. See Comments 43 and 44. 

51. Section 52.241-10(a) on Multiple Service Locations should 
be changed to recognize that in many States the public utility commission 
regulates the numl^ and arrangement of the points of delivery of electric 
utility service for safety reasons, among others. Since § 8093 requires that 
procurement of electric utility service be consistent with State law, the 
proposed regvilation must be amended to conform with this requirement. In 
addition, a change is necessary to make it clear that the parties must agree 
before the Contractor could be forced to supply unanticipated locations merely 
by changing the points of delivery under the contract. Therefore, Section 
52.241-10(a) should be changed as follows: 

(a) At any time by written order, the Contracting 
Officer may designate any location within the 
service area of the Contractor at which utility 
service shall commence or be discontinued. The 
contract shall be modified in writing, by adding to 
or deleting from the Service Specifications, the 
name and location of the service, specifying any 
different rate, the point of delivery, different service 
specifications, and any other terms and conditions, 
all as agreed by the parties. In accordance with 
Section 8093 of the Department of Defense 
A ppr o pr iations Act of 1988, Pub, L, No, 100“202, any 
and all changes in service locations, including 
without limitation any different rate, the point of 
delivery, different service specifications, and any 
other terms and conditions vnth respect to 
proxnsion of electric utility service shall be 
consistent with all applicable State laws. 
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regulations, rulings, tariffs, decisions, and safety 
code requirements. 

52. In line 1 of Section 52.241-10(b), the word "minimvan" 
should be deleted and "applicable" should be inserted; this change is necessary 
because the pertinent monthly charge may not necessarily be a "minimum" 
charge: 

(b) Th o minimum applicable monthly charge 
specified in this contract shall be equitably prorated 
from the period in which commencement or 
discontinuance of service at any service location 
destination designated tmder the Service 
Specifications shall become effective. 

'53. In accordance with the earlier reconunendation in 
Comment 10, and in keeping with the type of certifications required by the 
FAR for similar ptirposes (see, e.g .. FAR 52.203-8, "Requirement for 
Certification of Procurement Integrity;" and FAR 52.20^5, "Certification 
Regarding Debarment, Suspension, ^oposed Debarment, and Other 
Responsibility Matters"), the representation set forth in Section 52.241-11 (a) 
relating to compliance with the mandate of § 8093, should be amended to read 
as follows: 

(a) The undersigned Vice President of the Offeror 
corporation, or person of comparable authority in 
an unincorporated entity, hereby certifies that to the 
best of his knowledge and belief the Offeror's sale of 
electricity in accordance with the terms and 
conditions of this solicitation is [ l i e not consistent 
with Section 8093 of the Department of Defense 
Appropriations Act of 1988, Pub. L. No. 100~202 
Public Law 100 - 202/ ooction 8 09 3 os evidenced by the 
attadted order of the applicable regulatory body of 

the State of and as 

reported in paragraph (b) below. 
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This certification concerns a matter within the 
jurisdiction of an agency of the United States and 
the making of a false, fictitious, or fraudulent 
certification may render the maker subject to 
prosecution under Title 18, United States Code, 
Section 1001. 


• • • 


EEI would be pleased to have the opportunity to meet with FAR 
representatives as appropriate to further explain these comments. 

Respectfully submitted. 



Robert L. Baum 

General Counsel and Executive 
Vice President, Policy and Issues 

cc Mr. Charles Lloyd 

Defense Acquisition Regulatory System 
1211 S. Fern Street 
Arlington, VA 22202 
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FAR Secretariat 
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Dear Ms. Fayson: 

In regard to your proposed rule, FAR Case 91-13, PART 41- 
ACQUISITION OF UTILITY SERVICES, we ask that the enclosed 
- comments be considered. The Oepaxiiment of Agriculture, Rural 
Electrification Administration (REA) , as a secured lender to many 
rural electric cooperatives, has a strong interest in the 
financial condition and financial actions of these borrowers. 
Specifically, REA opposes the proposed rule in 52.241-13, 
paragraphs (b) and (c) , Capital Credits. 

(1) In paragraph (b) the cooperative would have to furnish 
information on capital credit allocations within 60 days after 
the close of the cooperative's fiscal year. Many cooperatives do 
not have the staff resources to complete the required financial 
data and to allocate capital credits to all members within 

60 days of the end of the fiscal year. We recommend that any 
such rule be stated in terms that would require the information 
be furnished at the same time that such information is furnished 
to other members of the cooperative. 

(2) The rule proposed in (b) would also require that the 
cooperative "...state the amount of capital credits to be paid to 
the Government and the date the payment is to be made . " As we 
comment below in regard to paragraph (c) , REA opposes this 
proposal. In paragraph (c) the cooperative would be required to 
make payment of capital credits to the Government upon 
termination or expiration of. the contract. REA has in its loan 
security documents, specifically Section 16, Article II of the 
typical Mortgage, limited the amount and timing of capital credit 
distributions by a borrower. Simply stated, without approval in 
writing by the mortgagees, the borrower may not make 
distributions of capital credits of more than 25 percent of prior 
year's margins if after such distributions the borrower's equity 
would be less than 40 percent of total assets. This limitation 
is neede.d for loan security pu^oses. In addition, where a 
contract is made for an electric loa^ whose demand is expected to 
exceed 1,000 kilowatts, written approval of the mortgagees is 
normally required. Contract terms as would be required under 
proposed (b) and (c) would not be acceptable to REA. Contract 
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terms as proposed in (b) and (c) would be discriminatory and 
would be prohibited by the provisions of many cooperative bylaws 
and articles of incorporation. 

We are enclosing copies of REA Bulletins 102-1 "Capital Credits- 
Consximer Benefits,” and 102-2 "Waiver of Security Instrument 
Provisions Relating to Certain Retirements of Capital by 
Distribution Borrowers,” dealing with capital credits, and a copy 
of Section 16, Article II, of the REA Mortgage. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 

Rural Electrification Administration 

March 5, 1964 

TO : Boards, of Directors of Electric and Telephone Cooperatives 

SUBJECT: Capital Credits and Related Consunner Benefits 


REA has made important changes in its capital credit recommendations. 

We believe these merit the careful attention of your cooperative. These 
changes have been developed with the excellent help and cooperation of 
representatives from NRECA and NTCA. The basic objective behind these 
changes is to encourage active support and participation of member patrons 
in the affairs of the cooperative and to provide them with maximum bene- 
fits from its operation. These changes are set forth in detail in a revised 
REA Bulletin. A summary of these changes and the reasons why they are 
being made follows. 

The unique position of electric and telephone cooperatives in the field of 
utility service is inescapably dependent upon their inherent characteris- 
tics as consumer -owned, nonprofit organizations. Their rightful claim 
to exemption from the usual pattern of utility regulation is based essentially 
on the fact that the consumer, the owner and the equity investor are one 
and the same, and consequently there are not the usual third party rights 
that require protection by regulatory agencies. Their income tax treat- 
ment is based on the fact of cooperative, nonprofit, operation. 

It is important to preserve, within reasonable administrative limits, the 
essential identity of consumer, owner and equity investor. The revolving 
of capital on a systematic first in, first out basis provides an equitable 
method whereby each patron furnishes for a period of time his fair share 
of the capital needed by the cooperative and then has it returned to him as 
new capital is supplied in subsequent years. This results in a very desir- 
able situation in that to the maximum possible extent the capital will be 
owned by the current member -patrons who are primarily concerned with 
the operations of the cooperative. Their active support and participation 
are of vital importance to the continued success of the cooperative as a 
member -owned and controlled enterprise. 

Clear recognition of the nature of capital credits, including actual retire- 
ment as it is deemed proper, is also a critical factor in maintaining the 
essential position of the cooperative as a nonprofit organization. 

The bylaws of a number of cooperatives provide that no retirements shall 
be made if after the retirement the capital would be below 40 percent of 
total assets. In view of the comprehensive financial planning by cooperative 
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borrowers, this bylaw net worth provision is considered unnecessary and 
may be in conflict with their current objectives. REA therefore recom- 
mends the elimination of the net worth restriction on retirements from 
the capital credit bylaw. A number of borrowers have alread/ eliminated 
this provision. 


The amount and timing of capital retirements should be determined by 
each board on the basis of the cooperative's overall financial plan, de- 
veloped as recommended in REA Bulletins on financial planning. (REIA 
Bulletin 105-4 dated May 12, I960, is cancelled and a revision will be 
issued shortly.) By using the financial plan, the board can ascertain what 
retirements of capital are consistent with the current objectives of the 
cooperative, including those relating to working capital, reserve funds, 
rates, and net worth. 


The revised bylaw provides that the so-called non-operating margins not 
needed for offsetting deficits will be included with the amounts furnished 
as capital and allocated to the patrons. The allocation of non-operating 
margins in this manner increases the patrons' capital credits, reduces 
their cost of service, and clearly establishes the interest of each patron 
in the cooperative's net worth. 



The offsetting of deficits or losses against non-operating margins is rec- 
ommended in order to avoid the carrying of deficits indefinitely on a 
cooperative's books. Up to this time any deficits incurred, usually during 
the early years of operation, have remained on the books as a separate 
item notwithstanding the accumulation of net worth in later years. The 
revised bulletin now provides an orderly method for offsetting deficits. 
These offsets will not affect the cash position or change the net worth of 
the cooperative. 


( 


The attached REA Bulletin 102-1 (Electric) and 402-3 (Telephone) and the 
accompanying capital credit bylaw provisions were submitted to the Inter- 
nal Revenue Service. It has advised that "the information and recdmmen - 
dations set forth in the Bulletin and the proposed bylaw provisions do not 
appear to be in conflict with the position of the Service as based on 
applicable provisions of the Internal Revenue Code and Regulations." 


In our judgment these capital credit recommendations provide a sound 
basic relationship between your cooperative and its member-patrons con- 
cerning the furnishing and retirement of capital. They deserve careful 
consideration by your cooperative. REA personnel will be glad to meet 
and discuss with your Board any aspects of the \ew bulletin and bylaw on 
which you desire more information. « 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
AUltAL. KL^CTWIFICATION ADMINISTRATION 
Wasminqton. O.C. 20290 


AU6 2 8 1374 


SUBJECT: Patronage Capital in Power Supply Cooperatives 


TO: 


Boards of Directors of Electric Cooperatives 


Attached is new Appendix B to REA Bulletin 102-1 (Electric): 402-3 
(telephone) » "Capital Credits - Consumer Benefits," dated March 5, 1964. 

This appendix provides alternatives to recommendations set out in 
Appendix A of the bulletin with respect to patronage capital in power 
supply cooperatives. It also contains proposed bylaw amendments for 
implementing the alternatives should the boards of directors wish to 
adopt them after .review by the cooperatives' attorneys for consistency 
with state law and for effect on any vested rights of patrons. 

The alternatives would permit: 

l» ■ Distribution cooperatives to identify separately in their 
books and records and for patrons (a) that portion of their 
patronage capital ^ich is reinvested in a power supply 
cooperative and (b) the remaining portion of their patronage 
capital. 

2. Distribution cooperatives to coordinate retirements of 
patronage capital furnished by their patrons and reinvested 
in a power supply cooperative with the power supply coopera- 
tive's retirement in cash of such patronage capital. This 
would also permit the distribution cooperatives to retire 
such patronage capital separately from their other patronage 
capital. 

3. Power supply cooperatives to use operating margins to offset 
and eliminate operating deficits of prior years. 




0A7!D A. turn 
Idmlnlatmter 

Attachment 


» 


I 


91- /3 


iFlle with R£a 
iBulIetin 102-1 


UNITED STATES DEPARTMENT OF AGRICULTURE 

nURAl. CLXCTniFICATION AOMINISTItATIOM 
Wa«MIMOTOM. O.C. X0290 


KC I 2 


SUBJECT! U. S, Information Returns - Treasury Department 
Form 1099 — path 

TOt Electric and Telephone Cooperative Borrowers 

It appears that electric and telephone cooperative borrowers have 
been receiving In the ^11 copies of a new Treasury Department 
Form 1099— PATH, Statement for Patrons of Cooperatives, with 
Instructions indicating that this form is required for each person 
to whom patronage dividends auid other distributions, described in 
section 6044(b) of the Internal Revenue Code , aggregating $10 or 
more, have been paid by the cooperatives. 

In this connection it should be noted that section 1.6044— 2(b) (2) (lil) 
of the Internal Revenue Regulations exempts from the reporting require- 
ments any corporation operating on a cooperative basis which is 
engaged in furnishing electric energy, or providing telephone service, 
to persons in rural areas. Under this section of the regulations, 
it would appear that neither exempt nor nonexempt rural electric 
and telephone cooperatives need file Treasury Form 1099”^ ATR, 
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UMTTED STATES DEPABTi-iENT OF AGRICULTURE 
Rural Electrification Administration 


March 5. 

Su^rsedea C/i5/ 

REA BULIETTIN 102-1 (Electric) 

REA 3ULIZTIH UQ2-1 (Teleohonel 


SUBJECT: Capital Credits - Consumer Benefits 

I, Purpose : To set forth recomnendations for electric and telephone 

cooperative borrowers concerning capital credits and z^lated con- 
sumer benefits . 

II. General : 

A. The Rural Electrification Administration and its cooperative 
borrowers have a special concern that the cooperatives oper- 
ate on a non-profit basis and provide maxinim benefits for 
their consumers. Non-profit operation also facilitates the 
furnishing of area-wide dependable service at the larest pos- 
sibxe cost in keeping with the objectives of the Rural Elec- 
trification Act. 

B. Effective bylaws, policies and practices concerning capital 
credits are essential in providing maxiimim. consumer benefits 
and in encouraging active menber participation in a coopera- 
tive *s affairs. 

C . Borrowers are responsible for informing REA of changes in 
bylaws, policies or practices concerning capital credits, in- 
cluding proposed general retirements of capital or other cash 
distributions to patrons. (See REA Bulletin 100-2: 403-3) 

III. Priliev and Recommendations : 

A. REA recomaends that each cooperative borrower operate under 
capital credit bylaws whereby all amounts received in excess 
of losses, costs and expenses will be included in the patrons' 
capital credit accounts. The bylaws should clearly establish 
an agreement between the cooperative and its members and pa- 
trons that: 

1. amounts paid in excess of costs and expenses of providing 
service are furnished as capital; 

2. such amounts %flll be determined annually on a patronage 
basis and credited to a capital account for each patron; 
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lurpose t The appendix provides information and guidance to cooperative 
borrowers concerning capital credits and related eonsumyr benefits as 
recommended in REA Bulletin 102-1: 402-3. iiwludes: 


1. A discussion of REA recommendations for establishing effective 
capital credit Lylaws, policies and practiCwS to assure non- 
profit opeiration and provide maximum benefit^ to consumers, and 

2. A recommended capital credit bylaw provision. 


Caaital Credit Retirement s: Capital credits should be returned to pa- 

trons on a revolving basis as soon as it is detemdi^ that the overall 
financial condition of a cooperative permits. Capital credit retire- 
ments on a systematic, continuing plan are basic to good, cooperative 
functioning. Revolving the capital of a cooperative — retiring the 
older capital as new capitil is supplied — encourages more active sup- 
port and participation in the cooperative * s affairs by present members. 
This revolving process means that to the maxinam poesible extent the 
capital will be owned by the current member-patrons who are vitally in- 
terested in the operations of the cooperative. Retirements of capital 
credits constitute tangible evidence to meidsers and patr«is that their 
cooperative is being grated on a non-profit basis and for their maxi- 
imim benefit. 


The bylaws of a number of cooperatives provide that no retirenents siall 
be mad e if after the retirement the capital would be below 4C percent of 
total assets. In view of the coeg>rehensive financial planning coop- 
erative borrowers, this bylaw net worth provision is considered unnec- 
essary and may be in conflict with their current objectives. Riwl there- 
fore recommends the elimination of the net worth restriction on retire- 
mnts from the capital credit bylaw'. A number of horrowers have already 
eliminated this provision. 
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3‘ all other awounta received by the cooperative frcn Ita 
operationa in exeeaa of coata and expenaea will be (a) 
uaed to offaet any loaaea incxured during the current 
or any prior fiacal year and (b) to the extent not 
needed for that purpose, allocated on a patronage baala 
end Included aa a part of the capital credited to the 
aceounta of patrons; 

4. each patron will be notified anmalljr of the amounts 
credited to his capital account; and 

5. capital credited to patrons will be returned to them 

en a revolving basis irtwn the board determines that the 
financial condition of tl« cooperative will not be i.a- 
« paired thereby. 


*d. The aoiount and timing of capital credit retlreiBnts shou.. ' 
be consistent with RSA mortgage requirements and the eooi.-«.i*a* 
tire's overall financial plan developed as rscoasBended Ir. il£L\ 
Bulletins on financial planning. Faz^cular attention snoirlrl 
be given to such matters as working capital, reserve futr-.- . 
rates,, financing capital additions, and not wortl). 

C. nsnbers and patrons should be given foil information coiit‘erii> 
ing capital credits to fux*ther their understanding and 
port of the cooperative. 


D. The attached material includes appropriate bylaw provis :.-a 
and additional information concerning the recommendations 
set forth above. 
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the provisions of the bylaws in effect at the tine the margins were re- 
ceivea. Some cooperatives, at the time they adopted capital credits, 
took appropriate corporate action to assign and credit existing nargins 
on an equitable basis to their members and patrons, and elected to 
treat such margins as patronage capital subject to the same rights and 
limitations as patronage capital furnished under the new capital credit 
bylaw. An analysis of any such corporate actions or former bylaw pro- 
’/isions would seem advisable before authorizing general retirements for 
a particular year or years. 

llefieits and Non-Ooeratlng margins ; Under capital credits, amounts 
g^aid by patrons in excess of costs and e:qpenses of provldij^ service are 
paid in as capital and are credited to the capital accounts of the pa- 
trbns. Patrons* capital accounts are credited with the amounts of capi- 
tal paid in each year even though deficits have been incurred during 
past years. The bulletin (paragraph IH A3) recenmends that all other 
amounts received by the cooperative from its operations in excess of 
costs and expenses, usually referred to as ’non-operating margins,'' be 
allocated to patrons on a patronage basis to the extent that such non- 
operating margins are not needed to offset any losses incurred d\JO*ing 
the current or prior years. 

Before any allocations of non-operating margins are made, losses should 
be deducted from these margins. This will enable the cooperative to 
(a) offset deficits in an orderly manner, and (b) account on a patron- 
age basis to its patrons for all amounts received from its operations 
in excess of costs and expenses . This means that any deficits will be 
systematically offset by non-operating margins and the patrons will 
always be credited with the capital they furnish the cooperative to- 
gether with ether allocable amounts. This furthers the objective of 
providing patrons with maxiuiim benefits from the overall operation of 
the cooperative. 

Non-opera ting margins arise principally frem interest on Government 
bonds and savings accounts in banks and building and loan associations . 
Since a cooperative needs to maintain adequate funds f6r wertdng capi- 
tal and reserves for the conduct of the business, such as are recon- 
msnded by iffilA in Bulletin 1-7: 300-5, it is only reasonable and in the 
best interests of both the cooperative and its patrons that an interest 
return on ths funds be obtained until such time as the funds are actu- 
ally used. Inasmuch as these activities are a normal part of operations 
and are nrely Incidental to the primary purpose of furnishing electric 
or telephone service, it is desirable to assign such amounts to patrons* 
capital accounts on a patronage basis. This increases the consumer 
benefits from tbs overall operations of the cooperative. 

There may also be other miseellaneous amounts received by the cooperative 
which mey not be classified in tbs accounts as nou-opoi*«ting tievgihs. To 
♦>Mi extant that ttore is a practical and equitable basis for allocation, 
it is contenplatod that these amounts will b* credited to the pairons* 
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to the problem of allocating to each consumer his proportionate part of 
one of the items of cost before arriving at the balance available for 
caoital credits. This and any other method which seeks to break down 
ar^ of the elements of cost on an equitable and reasonably determinable 
basis would appear to be proper. 

Where service is being rendered to various groups of cor^rs (such as 
ilSdStrtals and commercials) under different rata struc^s and p^si- 
blv under different cost of service conditions, it may be ap^^r^te in 
soira cases that in the determination of the amounts of capit^, if a^, 
furnished oy such consumers, different approaches or factors ^ 

+h*»s® different groups of consumers. To confoxna to the principle of non- 

d.t.rmin.Uona te r.«o«bly by 

5 cost or servlc. to th« r»t.s paid by weh coMum- 

reasoMbly deslenod to ascortaln aa aeeoratalr as possible the 
allunS ^airby^ consujr. In «cc.s, of tbd cost of sarsio. to those 

consumers . 

.nH Tyansmission Cocceratives : Generally, the h^ing ^ 

Generati for " e ither type^ electric cooperative - GJT or distri- 

capital Caoital credited to the account of a dis- 

bution - v;oul x. _ ^ a*G4T cooperative is an investment by the dis- 
tribution tto^sptS^ ^h. Oil coopspattsa. This oapl- 

^ffett^T^ic?iori^”to''cM^^^ SrSS“the^aiount 

-oSS 

^ ^ yy%r G£T COOOBFE'tiY© th0 83inB tij® iv dUO 

credits as Signe Tn^this way allocation and retirement of capital 

cates otner capital. In be treated by the distribution 

allocated to its patrons. 

« n D, ♦-,.«««. Canital credits of deceased patrons may be 

M ttlanrt of aatates. Undar tbs bylaw, set- 
retired to facin g --^t.tonarv with the board so long aa they 

tlements SScS^f general application. Some boards have applied 

are made under a awmde out of turn although many 

a diacowt to make such retirements on a 100 

financial^ondition of the cooperative t^^- 

percent basis. The xinw nature over the years are important 

pected number of - --nOT^ poU^. Bulletins 102-2 

Soto« to eonsid.r In ..t^^a ^ ^ 

s*.^ti :s^rpwr.^?«tr?:tss.rtfS^pitai cwdit. or d.ows.d 

patrons under specified conditions. 

r«-s.«.b 4 >Antia Service* BEA. recommends that patrons *rtio discon- 
T^^rons Who a prefersnce on capital credit retire- 

shc'tor.tlm. to tak. wrvio.. .itb.r by wy of 


I 


BiillBtln 102 - 1 * l»02-3 
Appendix A 
Page 6 


7 / 


ionediata cash refunds or 1:y applying capital erediis against uzpald 
billJ* Such a patron is not entitled ty the tenaiiiation of his serriua 
to an imaediate capital credit refund. His credits ncmally would be 
paid off only at the tine the cooperative is making a general retire- 
ment of credits for a particular year, either by cash or by offset 
against any unpaid bills . In the meantisie his record, is held as an in- 
active account. If a patron cannot be located through his last kn9m 
address when a general retirement is made, his capital credit record 
should be retained, and the cooperative can continue using the capital 
until it is called for by the rightful claimant. If a patron tersdn^ 
atashis service, he may under the bylaws assign his capital credits to 
his successor in interest or occupancy. 


Tneetne Tax Treatment of Eleetrie and Telephone Cooperatives* The Fed- 
eral income tax law has long contained language exempting certain non- 
profit organizations and cooperatives from the tax and theae exeaption 
provisions have been eontinoad, although irewirittan and m od if ied in cer- 
tain respects over the years*. Section 501(c) (12) of the Internal Reve- 
nue Code of 195^* is the provision generally applicable to elec- 

tric and telephone cooperatives . 

It provides exenption for: 

"Benevolent life insuorance associations of a purely local char- 
acter, nitual ditch or irrigation conpanies, mutu^ or coop- 
erative telephone companies, or like organizations; but only 
if 85 percent or more of the incOTS consists of amoints col- 
lected from members for the sols purpose of meeting losses and 
expenses." 


Telephone cooperatives are specifically mentioned and eleetrie coopera- 
tives are considered ’»like organizations within the meaning of this 
language. Ihxier applicable Ineome tax regulations, tax exenption is 
not automatic and is recognized by the Internal Revenue Service only 
after a cooperative has filed an application therefor with the appro- 
priate District Director of Internal Ravenue. An organization that is 
authorized to pay or pays dividends on its stock or mesbershlp fees as 
distinqulshed from patronage refunds or capital credits would not be 
eligible for exenption under Section 501(c) (12) according to the posi- 
tion taken by thn Internal Rovenue Service. 


*Tbs IWvenue Act of 1962, Insofar as it affects the tsx treatment of eo^ 

operativee asxi thslr patrons, does not apply to either (a) electric or 
cooperatives exsnpt under Section 501(c) (12) , or <b) preaen- 
tly *n*«^>«'»** cooperatives idiich are engaged in ftimishixis exsotrie en- 
ergy, or providing telephone service, to peirsons in rural areas. (Sec. 
1381(a) (2 lU) and (C) , ^itamal Rovenue fode of 195^> as amended by the 
Revenue Ust of 1962) Electric and telephone cooperatives and their pa- 
trons az«, of course, still govemod by the previously ap pl lea b Le law. 
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Most electric and telopliwms cooi^ora Lives liave qualified- for exemption un- 
der Section 501(c) (12) and exemption, once established, would continue in 
effect from year to year as long as the cooperative meets the require- 
ments for exemption under this Section.* As an exempt organization, how- 
ever, annual information retiirns (Form 990) are required. The information 
return calls for a report on changes in a cooperative's articles of incor- 
poration or bylaws, or any change in its method of operation in order that 
the effect, if any, of such changes upon the exempt status of the organi- 
zation may be determined. Gorrpliance with articles and bylaws upon which 
exemption was granted is, of course, always essential. 


Vftiile as indicated above only one allocation would be made annually to 
each patron, care should be taken to insure that the cooperative's ac- 
counts >rill separately reflect the aspunts of all operating and non- 
operating margins . Such segregation of these respective items on the co- 
operative's books may not be significant so long as it remains exeng)t from 
Fedbral income tax. However, if a cooperative does not have exeopt status 
or has lost it after having been exeiqpt for a period of years, only the 
amount of the allocations attz*ibutable to the operating margin would be 
deductible in computing the cooperative's taxable income. 


Income Tax Status of Capital Credits to Patrons ; For the patron of an 
electric or telephone cooperative who uses service for only non-business 
purposes, capital credits would in no way enter into his Federal income 
^ax calcxilatibns. They merely have the effect of reducing the cost of 
^the electricity or telephone seirvice purchased for personal, li-ving or 
faintly use. A patron of an electric or telephone cooperative who de- 
ducts all or a portion of his electric or telephoie bill as a business 
expense may, however, have his individual Federal income tax liability 
affected. The cash received by such a pa-^on, when his capital credits 
are retired, should normally be reported as ordinary income in the year 
received but only in the same proportion that payments for service had 
previously been deducted as business expenses. Patrohs may have tax 
questions of an individual nature and these should be taken up by the pa- 
tron vTith the Internal Revenue Director for his district. 


IrforiTation to Patrons on Capital Credits and Notification of Cap-<taT 
Credited to Their Accounts i REA recommends that menters and patrons be 
given full information concerning capital credits. This is essential to 
good cooperative relations witl; meoibers and patrons and to their better 
understanding and support of the cooperative. It is equally important 
tliat menbers and patrons be notified promptly of the amount of capital 


*An electric cooperative in Tennessee has, as a result of a decision of 
the U.S. Circuit Court of Appeals in U.S. v. Pict^ek 
ship Cor poration . I58 F (2d) 272 (C.A. 6th, 19^) , been held exenst un- 
der Section lOl (8) of tne Internal Revenue Code of 1939 (Section 
501(c) (h) of the 195^. Code) as an argan4zetion for the promotion of 
social welfare. The Internal Revenue Service, however, does not agree 
with this-declsion. Revenue Ruling 57'*^*9^t 1957^ C^B. , 315. 
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credited to their accounts each year. As canAt.al is rcL..:.ed to p«cu' or s, 
the cocoerative not. only should explain the payii*snts to tr£ patrons but 
also should, acquaint the local coffoainity of its actiu.. vhy the pay- 
ments are being made. Information concerning each of these activities 
enables the members, patrons and the entire community to have a better 
understaniing of the non-profit character of the cooperative and of the 
fact that it is locally owned and operated to provide maximum benefits 
to its consumers. 

Pprr»rn«nded Canital Credi t Rvlaw Provisions; The attached bylaw provi- 
Sion entitled Non-Profit Operation" incorporates REA recoomandations set 
forth in Bulletin l02-lt 402-3 and discussed in the Appendix A. To ef- 
fect these recommendations, the capital credit bylaw provision vrtd.ch many 
cooperatives have adopted would require amendment. The changes are in- 
dicated as follcws: 

1. Recommnded additions are shown in italics and narked by 
the word Addition’- in the margin. 


2. Recommended deletions are shown by a line crawn thrwigh 
the words to be deleted and are marked by the word 
’Oeletior. in the margin. 

In addition oo this provision, other portions of a cooperative's bylaws 
mav deal wit.i capital credits. These other provisions also help in 
clearly estaolishing the contractual relationship between the coopera- 
tive anl its members. For example, the provision obligating each cam- 
ber to purchase service from the cooperative, and to pay therefor 
monthly at rates to be determined from time to time by the board should 
also ^ovide that it is expressly understood that amounts paid by mem- 
bers in «ccess of the cost of service are furnished by mambers as capi- 
tal and each menber shall be credited with the capital so furnished as 
provided ^n the bylaws. The provision in some of the older electrxc 
cooperative bylaws to the effect that - termination of menbership shall 
operate as a release of all right, title and interest of the menber ^ 
the property or assets of the cooperative*^ must be deleted since, under 
capital credits, a former menber would not lose the right to any capi- 
tal credited to his account while taking service merely upon termim- 
tion of his menbership. He may cease to be a menber with voti^ rights 
but he would not forfeit his capital credits. In addition to the 
there may be inetances in which a cooperative's articles of 
corroration include some or all of the provisions discussed above de- 
pe«ilr.g upon tne requirements of the incorporatiwi s-tatute. 

Cooperatives which hajve not yet adopted capital credits should ^nd 
thS^laws to include the attached ’Non-Profit Operation* provisx^ 
The worts shown in ita.llcs should, of course, be included ard the w«^s 
B^ked for '-Deletion*’ omittad. Provisions. of their bylaws dealing ^th 
the disposition of revenues and receipts shouW 

MW lanauace would replace these provisions and establish the basic 
contract between the coo.Torative and its meubow. to ad^lon, other 
ansndinnts of bylaws may je necessary as Indies^ s^e. Appro- 
priate reviaioi.8 of articles of mco poratlon may also be necessary. 




AEflflCLE 


" NON-PROFIT OPERATION 


SECTION 1» T^iterest or Dividends on Capital Prohibi ted* The 
Coope’-ative shall at all tlaes he operated on a cooperative non-profit 
basis* for the autual benefit of its patrons. No interest or dividends 
shall be paid or payable by the Cooperative on any capital furnished y 
its patrons. 

SECTION 2. Patronage Capital in Connection vlth Furnishing Electric 
Energy * In the furnishing of electric energy* the Cooperative's oper- 
StsS shall be so conducted that all patrons will through their patron^e 
furnish capital for the Cooperative. In order to Induce Patwn^e and to 
assure that the Cooperative- will operate on a non-profit bwis the Cooper- 
ative is obligated to account on a patronage basis to all its patrons for 
all anounts received and receivable from the furnishing of electric ^ep^* 
in excess of operating coats and expenses properly chargeable against the 
furSshing of Lectric energy.* All such amounts in excess of operating 
^ts and expenses at the noment of receipt by the Cooperative are received 
with the understanding that they are furnished by the patrons as 
The Cooperative is obligated to pay by credits to a capital account for 
each patron all such amounts in excess of operating costs . 

The b^ohs and records of the Cooperative shall be set up and ^®J^^ 
a manner that at the end of each fiscal year the amount of capital, ^ 
so furnished by each patron is clearly reflected and credited in an aPP«* 
pr^ate record to the capital account of each patron, and the Cooperati^ 
shill within a reasonable time after the close of the fiscal year 
eaS^patron of the amount of capital so credited to his accost. 
amounts credited to the capital account of any patron sh^ have 
status as though they had been paid to the patron in cash in p^su^ce of 
a legal obligSion to do so and the patron had then furnished the Cooper- 
ative corresponding amoiants for capital. 

* ^ «i or flfiY ortor fiscal year and fb) to the extent not needed for that purpose^ allocated to its 

capital credited to the accounts of po<ro«, os herein provided. 

In the event of dissolution or liqyildation of the 
all outstanding indebtedness of the Cooperative shall have been paid, out- 
credits shall be retired without priority on a pro rata 
standing c^l^ ^ account of property rights of members. 

??*^atlS”l2^p?2rto dissolution or liquidation, the board of doctors 

SJ U«.1 tl»n cr.dlt.d t* patr**.- «co*=t. «cr t. 


% 


■S tot t.l.pho.. co*p.r.tlr..> tli.~ ; Sr d. r.l.ctrle «.rar" 
to read "telephone service. 


should be changed 
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retired In full or in part. Any such retirements of capital shall be 
made in order of priority according to the year in which the capital 
was furnished and credited, the capital first received by the Cooper- 
ative teing first retired, la aa a v e Dt , bovevop, oa^ cuiy g uo h capita l 
»e- rotip e d unlooo , after the- ppopdood potiroaent , -tbe- -e epital -e4 the 
Oooperet ive e holl e^ual -at least forty pep- e e ntun e# the t otal 

aoo e to e# the C e ep e rati v e. 

Capital credited to the account of each patron shall be assignable 
only on the books of the Cooperative pursuant to written Instructions 
from the assignor and only to successors In Interest or successors in 
occupancy in all or a part of such patron's premises served by the Cooper- 
ative unless the board of directors, acting under policies of general 
application, shall determine otherwise. 

Notwithstanding any other provision of these bylaws, the board of 
directors, at its discretion, shall have the power at any tine upon the 
death of any patron, if the legal representatives of his estate 
request in writing that the capital credited to any such patron be 
retired prior to the time such capital would otherwise be retired under 
the provisions of these bylaws, to retire capital credited to any such 
patron immediately upon such terms and conditions as the board of di- 
rectors, acting under policies of general application, and the legal 
representatives of such patron's estate shall agree upon; provided, how- 
ever, that the financial condition of the Cooperative will not be im- 
paired thereby. 

The patrons of the Cooperative, by dealing with the Cooperative, 
acknowledge that the terms and provisions of the articles of incorporation 
and bylaws shall constitute and he a contract between the .Cooperative and 
each patron, and both the Cooperative and the patrons are bound by such 
contract, as fully as though each patron had individually signed a sepa- 
rate instrument containing such terms and provisions. Oie provisions of 
this article of the bylaws shall be called to the attention of each patron 
of the Cooperative by posting in a conspicuous place in the Cooperative's 
office. 

4a Cona e ctioB with Fuimiohlae -Othea* 
S ervl ee o . Sa the> aweat -that the C oop e rativ e oheuld -eagagfr 4a baet- 
ae ee <e# furaiahia g g ee da -ew ee rvlee a et her thea e le et rle eaergy, -edb^ 
aanetrte r e o e lw e d -ead r eee iv a bl e th e r e from whioh are eaeeee-ef tpopto 
a ad a mp e Be ea prop e rly agelnnt the fupa1nh<nG aeeh geede 

er eem^deee shall iasefer ee penaitte^ hy Saw, he prereted eeaae^kdy ee 

w er e e h t aia e d. " 
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SUDu;iCT: V/'aiver of Security Instrument Provisions Relating to Certain 

. Retirements of Capital by Distribution Borrowers 


I. Purpose : To waive the provisions of loan security instruments 

relating to the retirement of patronage capital under certain 
circumstances which are applicable to all loans to distribution 
borrowers approved pursuant to applications received prior to 
December l6, 1570 • 

II. Definitions ; "Mortgage” includes "deed of trust," and "mort- 
gagor" includes a borrower which has executed a deed of trust 
given to secure a loan. "Borrower" refers only to a distribu- 
tion borrower. "Retirement of patronage capital" includes any 
return, general cancellation or abatement of charges for electric 
energy or services ftumished by the borrower. 

III. Waiver ; Section l6 of Article II of the mortgage, insofar as it 
requires the possession of certain amounts and kinds of assets 
as a prerequisite to the retirement of patronage capital is waived, 
provided ; 

A. After all retirements of patronage capital made or ordered to 
. be made in any one year, the borrower's equity will eqiial or 
exceed kQfja of its total assets and other debits , except that 
if the retirements of capital permitted by paragraph IV below 
do hot in such year exceed 25^ of the capital and margins 
received in the previous year, a general retirement of patronage 
capital may be made equal to 23^ of such margins less the dis- 
tributions to estates of deceased patrons; and 

B« No retirement is made when there is due and unpaid any install- 
ment of principal or interest on the borrower's notes payable 
to the Uhited States, or when the borrower is otherwise in 
default under its mortgage; and 

C. After the retirement of patronage capital the borrower's 
total current and accrued assets will equal or exceed its 
total current and accrued liabilities; and 

•s 

D. The Administrator has not taken any specific contrary action. 


*Revised to provide unlfonnlty in the effect of mortgage provisions relating 
to retirement of patronage capital. 


r 
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IV • Decedent s Estates ; The borrower inay retire capital contributed 
by deceased patrons to the extent required or permitted by the 
cooperative's articles of incorporation and bylaws if the 
conditions specified in paragraphs III B, ill C, and III D above 
are met. 



Index : 

CAPITAL CREDITS 


Waiver of Security Instrument Provisions Relating to 
Certain Returns of Capital * 

OrVIDERDS 

Waiver of Security Instrument Provisions Relating to 
Certain Returns of Capital 
J-1ARGHi3 AND CAPITAL 

'/.'alver of Security Instrument Provisions Relating to 
Certain Returns of Capital 
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annualization of the payments required to be made with respect to the 
ref inarc in^; debt curing the portion of such year such refinar.cir.§ deb; 
is outstanding or (ii) the payments of principal and interest required 
to be made during the following year on account of such refinancing 
debt. 

SECTION' lb. The Mortgagor will not, in any one year, without the 
approval in writing of both of the Mortgagees, declare or pay any 
dividends, or pay or determine to pay any patrononage refunds, or 
retire any patronage capital or make any other cash distribution (such 
dividends, refunds, retirements and other distributions being 
hereinafter collectively called "distributions"), to its members, 
stockholders or consumers if after giving effect to any such 
distribution the total Equity of the Mortgagor will not equal or 
exceed 40% of its total assets and other debits; provided , however, 
that in any event the Mortgagor may make distributions to estates of 
deceased patrons to the extent required or permitted by its articles 
of incorporation and bylaws, and, if such distributions to such 
estates do not exceed 25% of the patronage capital and margins 
received by the Mortgagor in the next preceding year, make such 
additional distributions in any year as will not cause the total 
distributions In such year to exceed 25% of the patrongae capital and 
margins received in such next preceding year, and provided . further , 
however , that in no event will the Mortgagor make any distributions if 
there is unpaid when due any Installment of principal of or interest 
on the notes, if the Mortgagor is otherwise in default hereunder or 
if, after giving effect to any such distribution, the Mortgagor's 
total current and accrued assets would be less than its total current 
and accrued liabilities. 

For the purpose of this section, a "cash distribution" shall be 
deemed to Include any general cancellation or abatement of charges for 
electric energy or services furnished by the Mortgagor, but not the 
repayment of a membership fee of not in excess of $25 upon termination 
of a membership. As used or applied in this Mortgage (1) "Equity" 
shall mean the aggregate of Equities and Margins (as such terms are 
defined in the Uniform System of Accounts) and Subordinated 
Indebtedness; and (2) "Suboflnated Indebtedness" shall mean unsecured 
indebtedness of the Mortgagor payment of which shall be subordinated 
to the prior payment of the notes by subordination agreement in form 
and substance satisfactory to the Government and CFC. 

SECTION 17. In the event that the Mortgaged Property, or any part 
thereof, shall be taken under the power of eminent domain, all 
proceeds and avails therefrom, except to the extent that both of the 
Mortgagees shall consent to other use and application thereof by the 
Mortgagor, shall forthwith be applied by the Mortgagor: first, to the 

ratable payment of any indebtedness by thi^s Mortage secured other than 
principal of or interest on the notes; second, to the ratable payment 
of interest which shall have accrxied on the notes and be unpaid; third. 
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Ms. Beverly Fayson 
FAR Secretariat 

General Services Administration 
Room 4041 

18th and F Street, N.W. 

Washington, O.C. 20405 

Dear Ms . Fayson : 

In regard to your proposed rule, FAR Case 91-13, PART 41- 
ACQ.UISITION OF UTILITY SERVICES, we ask that the enclosed 
comments be considered. The Department of Agriculture, Rural 
Electrification Administration (REA) , as a secured lender to many 
rural electric cooperatives, has a strong interest in the 
financial condition and financial actions of these borrowers. 
Specifically, REA opposes the proposed rule in 52.241-13, 
paragraphs (b) and (c) , Capital Credits. 

(1) In paragraph (b) the cooperative would have to furnish 
information on capital credit allocations within 60 days after 
the close of the cooperative's fiscal year. Many cooperatives do 
not have the staff resources to complete the required financial 
data and to allocate capital credits to all members within 

60 days of the end of the fiscal year. We recommend that any 
such rule be stated in terms that would require the information 
be furnished at the same time that such information is furnished 
to other members of the cooperative. 

(2) The rule proposed in (b) would also require that the 
cooperative "...state the amount of capital credits to be paid to 
the Government and the date the payment is to be made . " As we 
comment below in regard to paragraph (c) , REA opposes this 
proposal. In paragraph (c) the cooperative would be required to 
make payment of capital credits to the Government upon 
termination or expiration of the contract. REA has in its loan 
sectirity documents, specifically Section 16, Article II of the 
typical Mortgage, limited the amount and timing of capital credit 
distributions by a borrower, simply stated, without approval in 
writing by the mortgagees, the borrower may not make 
distributions of capital credits of more than 25 percent of prior 
year's margins if after such distributions the borrower's equity 
would be less than 40 percent of total assets. This limitation 
is needed for loan security purposes. In addition, where a 
contract is made for an electric load* whose demand is expected to 
exceed 1,000 kilowatts, %rritten approval of the mortgagees is 
normally required. Contract terms as would be required under 
proposed (b) and (c) would not be acceptable to REA. Contract 


Ms. Beverly Fayson 
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terms as proposed in (b) and (c) would be discriminatory and 
would be prohibited by the provisions of many cooperative bylaws 
and articles of incorporation. 

We are enclosing copies of REA Bulletins 102-1 "Capital Credits- 
Consiimer Benefits," and 102-2 "Waiver of Security Instrument 
Provisions Relating to Certain Retirements of Capital by 
Distribution Borrowers," dealing with capital credits, and a copy 
of Section 16, Article II, of the REA Mortgage. 


GARY C. BYRNE 
Administrator 

Enclosures 

cc: 

Official File-FMS-w/enclosures 

Reading File-FMS-w/o enclosures 

AOM-w/o enclosures 

DAPO-w/ enclosures 

AAE-w/o enclosures 

DAAE-w/o enclosures 

Area Directors -w/o enclosures 

REA : FMS : DLessels : sic : X2 19 3 2 : 7/ 17/ 9 1 : FARCASE . DOC 
REA : AAE : Retyped : j mz : 7/ 2 2/&;L ; FAR 


QCNCJUl. SERVICES 
AOUINISTTlA'nON 

NATIONAL AERONAUTICS ANO 
SPACE AOMINISTRATION 

i« CER Parts S. 3, :S. 41. and 52 

tPAP CaM 91-131 

F«d«ral Acquisition Rsquiatien; 
Aequaidon of UtUtty Ssnicss 

Oepartmest of Defense 
POO). G^erai Services Administradon 
(CSA). and Nadonai Aenoaudcs and 
Space Adfflimsmdon (NASA|. 

Acnoic Pfoposad rale. 

nnieirr Ths Gviiiaa Agency 
Acquistdotf Couadi end the Oefensa 
Acquisidon Reguiatory Council an 
cnasidaRng a rewrite of tba FAR 
eovaiage dealing with utility servicee. 
ifwiniiiwj the eetabllshment of a new 
part 41 for this purpose. Tliis proposed 
reis will replace the exisdng coverage 
now located at FAR subpart &S. and 
will provide unifoiB coverage 
applicabls to ail execndve agendas. The 
FAR coverage at sobpan U in 
large aeaaare does not apply to 000. 
and it also exempts agency regulatory 
requirementa in the utility area that 
predaud the establishment of the F.AR. 
OATix Comments should be submitted 
to the FAR Seentariat at the address 
shown below on at before fuiy 3. 1991 
to be eoostdared in the fonmiiation of a 
ftiairale. 

Aoonassas: Interested parties should 
submit written comments to: General 
Serriees Administration. FAR 
Secretariat (VRS), 18th and F Streeta 
MW. Room 4041. Weahington. OC 30403. 
Please ate FAR Caao 91-13 in ail 
eo ne a po n dence reiaced to this issue. 

PQR surrMce m o owst aTiow eesiracR 
For infonnadon pertainiag to thia ease, 
contact .Mr. Edward Loeb at (202) SOl- 
454F. For generai infonnadon. conuct 
Ma. Sevetiy FaysoiL FAR Secretariat 
Room 4041. GS Building. Washington. 

OC 2040S. (233) SOl-trss. Please dte 

FAR Case 91-tX 

lu ew jMgiT Mwr wPo msa TW w e 

AmBatk^aaad 

In response to tho seed to provide 
uniform utility co ver a ge in ttaut FAR, a 
maior rewrite of the existing FAR 
co ve ra ge was undertaken. The ptisdple 
p r oposed changes follow: 

(1) The preposed F.AR pan 41 would 
apidy across the board to all executive 
■genaes and would also enable 
[ aganaes to delete most of the regulatory 


supplements. The cunent FAR subpart 
U provides that agenaes procedures 
predaong ths FAR may conoaue to be 
used. In addition, suboan u 
soeoneaily e.xemoten DCO much 
af the f .AR coverage. 

(2) Substannai accibonai guidance for 
contraenng mincers ..i acquirmg mo 
lOBUiuatenng 'auiir/ service contracts 
was included. 

(3) .Addidonai denmtions applicable 
to udiity service cantneu were 
esubiisihed. 

(4) Coverage was esublisbed 
deiinsanng tns existmg aututory and 
delegated auihoniy for udiity sernca 
camracting. 

(5) FAR dauaea to be used on a 
'•j^tandally the same aa** baaia were 
establiahed. 

(8) Substantive envenge providing for 

race changes by the agencies 
wee establiahed. This coverage would 
enable agencies to handle su^ matten 
without autooMdeally refening such 
fflatters to CSA for action. 

(7) Coverage wee added providing 
generally for tha use of a Standard Form 
3 to acquire utility serheae. 

(8| ‘‘Standard’* speaRcation formats 
have been eatablisbed for use in 
aequinng utility services. Such formats 
will not be inchidad in the FAR but will 
be available for agency use. 

(9) “Standard'* ananai udiity sarvice 
review fomata have been est^lished 
for OSS in acq uir t a g udiity services. Such 
tanuts wdl ant be induded but will be 
available for agency use. 

Bl Ragnlatory Flesdbiiity Am 

Tha proposed mie is not expected to 
have a si^tfleant eeanomie ""p*** on a 
wfiat jgsBbat of small enddea 
within the of tha Regulatory 

Flaxibility Act. 3 U.SG 80L ttsaq„ 
beeana most public udiity eompamea 
are not small bnaiaash 

Tharefora. an Imdal Regulatory 
Flasdbility Anaiyau bas not been 
prepared. However, eommanta ere 
imntad horn small busiaeeaes and othar 
intarestad pames. Such comments will 
be considered is the foRnttiadon of a 
Sum taiM, Coanasts horn entities 
coneatning the aifaaad FAR suhpert 
will also Im considered in eceotdasca 
with saedon 610 of ths Act. Such 
eommeno nmst be submitted separately 
and dte 9 U.S.C 610 (F.AR Casa 91-13) 
is cotreapaidenea. 

C. Fepeswosk lUducttOttAct 

Tba Pipanvork Raducsioo Act does 
aoc tppiy bacausa tha propoaad diangea 
to tha fAA do not imposa/ecordkaaping 
infonaacioa coilccnon requiraaenu or 
coiltetion oi intonaaoon iram otfarors. 


wmea raquua tna approval oc umb 
undtf 44 i30l. seq. 

List of Subjecto in 44 C?R Parts •$. 3. :5. 
41. and 32 

Govemntcat :roc«rner.L 
3a(eo: May Z3. iWl. 

\ibcrt .V Vlccaiotia. 

Dinctor* Offics of Ftaerai Accwzjuort Poucy. 

Thofciorc- it IS proposed that 46 CTR 
parts 6. Si 15. 41. and 52 be amencea as 
set forth betow: 

L Tie authonty ctaoon for 46 CTR 
parts a. a. 15. and 52 contutues to road 
as foilows: 

Aaihoncy; 40 U3.C 4a6^eb lO U.SC. 
^apt« ur. and 42 U.S.C Z%7T{cU 

PART S-COIIP€TmON 
RCaUlRQIENTS 

Z, Sectioa is amended by 

rtvistng paragraph (b)(3) to read as 
follows: 

CMlwt Only one rosponaiMo source end 
no odier suopOeo or sorweoo wA soOsty 



(b) • • • 

(3) When acquiring udiity services 
(see 41iXn). drcamstancee may dictate 
that only one supplier can funush the 
service (set 41J304I; or when the 
contemplated contract is for 
Gonstrecdon oi a part of a udiity system 
the udiity company itself is the only 
somce avaiiabie to work on the system. 


PART $— REQUIRES SOURCES OF 
SUPPUES ANO SERVICES 

3. Subpart 6.3. consisdng of seedons 
A300 through 6J09. is removed and 

PART 1S--COHTRACnNG ST 
NEGOTIATION 

1SJ12-2 (A iw e n de d I 

4. Secdon HSIZ^Z is amended in 
pen^ph (a)(3) by removing *Subpart 
3JT and inserting in its place 'part 4i**. 

PART 41— ACOUISmON OF UTIUTY 
SIRVfCSS 

5. Pert 41. consudng of secdons 41.000 
tfaro^ 41iHa is added to reed as 
fbllowe: 

4UB0 Scoot of part. 

<cinoi Oenmooas. 

4U02 Appdeaoiiity. 

4UQ3 SUnitory tnd deieqstid authonry. 
4U04 .Acquiring utility services. 




4U0iM ?foc«Qurea» 

4UIM-a CSA «Mistane» end aoprovai. 
4UXM-4 CSA ireawtoa canmci^ 

4U0M Seoiraca contnets. 

4 1 ,004 < i jicaragency agmmenu. 

41JQ9 Pre-^wara caatne review 
4UOO Aca:£iacnu3a. 

4U0Vi 'ttcnc::*/ uic lonuai review. 
41.JQS-2 P.a:e i:ai2g» ana regulator/ 
aterrennoTL 

4U07 Cjntnct dauaas. 

4Un UtiUtT samcn contract form. 

4UIB roraaa for uoiity aarvici 
•poculcaaoiu. 

4ii}l0 roimau for acauai uulity servtca. 
rwtew. 

Aaibantr 40 U.SC. 4a6(cn 10 U.SC 
U7;aiid -C U^C I473(c}. 

41JM SeoQsolpM 

Tliia part pmchbaa policiaa. 
precaduTM, and contract fonnat for tlia 
aeqmaition of utility strvices. (Sa« 
41i)Q2(b| for servieas that are excluded 
from this part] 

41J)01 OeAhtOona. 

Aa used in this part 
Anwmde cor rroer means a contract 
egt er o d into between the General 
O erT tcea Admim.ittatlon (CSA) and a 
utility serrice supplier to cover the 
atiUty service ae^ of Federal apendes 
with^ the frazichise/serrtca area of the 
supplier. Each areawide contract 
indndea aa ** Authorization'* form for 
requesting service, conneedon, 
dieconaeedoa. or change in serrica. 

AudrorizatJOtt means the docament 
exacated by the ordering agency and the 
utility supplier to order service under 
that araawida cantmet 
Canmedm char^mzMxa aa amount 
to be paid by the (^vemment to the 
tttiiity supplier far the r equ OT 
conaecdng faelitlesL which are 
installed, owned, opieratml and 
maiataiaed by the ntilaty supplier (see 
renmaenon liability). 

fMegnted ogesrermeeas an agency 
that has received a written daiegaticjn of 
authonty firom CSA to contract for 
uoiity services for penods not exonding 
tan years (see 4iiX)3(bn. 

Fedmi and Wdtar Marindng 
Agency means a governmertai enoty 
that produces, manages, traasporti. 
controls, and sells electrical and water 
supply service tn customers. 

Fraadusn lemct tnrrrtery means e 
geographical area, defined or granted to 
a speciic udiity sarvica sttppliar(s) to 
supply the customers in that area. 

latarrandott means achca by CSA or 
a delegated agency to fotmaiiy 
p a rt ic ip ate in a utiiity regulatory. 
procMdisg on behalf of ail Federal 
agtndes. 


venous locanoas or deuvery pomu m 
the uoiity supplier s service area to 
which It provides service 'onaer a smgie 
cootrac:. 

Antes incudes rate scnecuies. r.dsrs. 
rules, terms anc conalnoas of ser^*lce. 
and otner tanS ana sernce charges. 

Seoaraie zantras: means a auiir/ 
semccs conrac: .omer man a CSA 
areawide contract on audtonzaoon 
under an areawide eonsact or an 
interagency agreement), to cover the 
acquisidon of uoiir/ services at a 
speoSc delivery poinds). 

Tamriration Z/ad//;ry means a 
conongent Government obilgaoon to 
pay a utility supplier the unamonized 
portion of a cnaaection charge in the 
event the Federal Covernmant 
tesamacts tha contract before the cost 
of co nn ect i on fadiides has been 
feeo v eied by the utility supplier (see 
Connection charge). 

Utility sernee means a service such 
as famishing electricity, natural or 
manniactared gas. water, stvreragt, 
thermal energy, dnlied water, steem. hot 
water, or high temperature hot water. 
The eppiicatioa of part 41 to other 
sarvicn (e.gu rubb^ removal, snow 
removal) may be approphete when the 
acquisition is oot s^ect to the Service 
Contract Act of 1965 (set 37.107). 

41J002 ApoeeMUty. 

(a| Except ts provided in paragraph 
(b) of this sechon. thia part applies to 
the acquiaition of utility servieas for tha 
GontfHBtBt, iacluding 
esnntctioe dtargn and tcmuiadan 
liabiiitin. 

(b) TUs pvt diM* not apply 

(1) Udiifp svnen produead. 
dismimtad or wid by asodiv Fmlani 
agv^. thoM eaaw. ageneu. shail 
oM ia t va gw i qr agreements (se. 

81 : 

(2) Utility Mirrees obtained by 
ptBtaaa.. exrhange. or othemns. by a 
Fedvai poww or water flsarkedng 
agency inodent to that agency's 
aaskiHing or dismbonoa program: 

(3) Cable ceiewsion (CAT'/} and 
t aiecnmnniniB a non s svetcee; 

(4| Aeqmsitiott V annral or 
mvnuaenued gas when pngenased aa a 
CO^BBBO^lCy^ 

(31 Aegoiaidaa of utilities serrieas in 
farv^ieBauRex 
(6) Acquiaitiaa of tigba in real 
praperty. acquistion ot pubiie utility 
facilitle* and oa^te a^pment needed 
for the fadiity's own dismbudoa 
system, or eoaatnenoa/matatenaace of 
Fedani Covcmmeni*owntd (aolidae: or 
(7} Third parry finaaeagi shared* 
sayin gs praiKU authorized by 42 \JS.C. 
SZSn howevar. agenoes ofay utilize part 


uoiity semes direedy muiting from 
impiementaaon of such atasures ounne 
±e term ot die eantraa execuieo 
pursuant to 42 U.3.C iZST for prrtsus 
lot eocceed 2 years. ’Shareo-i.v'ir.gs 
prateer* neans a proieci to .-ecuce 
tnergy anc cefflaso cosu ix^szr.z 
faciiaa dnuga prr.’ateiy ~^ 2 zzsc 
energy eficenc/ ana .-sanagemer.! 
ptoiees. 

Aijoaa statutory an. autnonty. 

(a) Stataury authonty. (l| Tha 
General S e mces Adsumsnuoo ;GSAi 
■j authorized by secoon 201 a( die 
Federei Property and Adnunuirnove 
Sernas Aa ai issa as amended (40 
U.SC 481} to proetbe poiida and 
Bsthoda f ovet niag th. aequiattiott and 
supply of uoiity servien for Federal 

This iadadee related foncsons 
soeit as pubiie utility semces 

and represeanag Federei agencies in 
proceedings btAm Ftdaril and state 
regulatory bodiai. CSA is authorized by 
Medan 2)1 of the Act to ecairaa for 
udiity semen for periods not exceeding 
teayeaix 

The Oepertment of Defense (COO} 
is sutlicauad by 10 U2.C2301. 204. 
and 40 U2.C 474(3} to acqum udiity 
serrien for Biiit^ fiseilides. 

(3) Tha Oenamnent «' Energy (DOE} 
is by tha Oepanment of 

Snatzr Orpanadon Act (42 U2.C 231. 
erspi) to seqnire udiity sarvicas. DOE 
ia anihanzid by tha Ateasie Energy Act 
of 1S54. aa amadad (42 U.&C 204} to 
Otar into caw coBtraea or modify 
asdsdag eantncis for eleesie semces 
for pemds cot ooeding 2 years for 
imaiBB ■»«" ■•*»"»*’ * inst^Qoos. 

(b| Defifetid oatherTty. CSA has 
daisgatad its authority to eater into 
udiity mme» a n gi eta for penods not 
tan yean to 000 and DO& 
and h» connectioB chaign only to tne 
OepatTBBt of Vetaraa ASuts. 
CoBrtracrinf pursuant to this daiegated 
authority shall be consistant with die 
req ainm ents of this part. Other agences 
reqaiziag utility sama contneu for 
periods over one reic. but not exesetiing 
ten yeas% may request a deleqaaoa of 
authonty from CSA at the address 
specafltd in 4um*3(b|. In keeping with 
its stnmtory aut faen ty . CSA wiiL as 
nereiMi y. c oa d n et renews of deitegated 
igtacia' acqmsidons of udiity semces 
to osort compiiance with the terms of 
the delegation and appiicabie laws and 
reguiedons. 

41JA4 Aeoumg udSfy swvieas. 

4t,flDe»1 Mqr. 

(a) Subiect to paragr^h (ci) of chis 
subsecdon. :t is the policy of die redenu 


reqoired uaiity ^emcn from sourm or 
sQppiy which are Qoar advantageous to 
Uie Coverrunent in tems or economy, 
eifiaency, .•eiiaoiiity. or semce. 

[b| Except for acquismons beiow rhe 
smaii ^urcnase Lu*nitauoo :see :3.000t. 
agencee snail acquire loiir/ serv:c 83 oy 
a oiiaterai vr::en conraci wrucn r.ust 
-ncuce *Jie clauses required by 41.J07. 
regax^cae or whether rates or terms and 
conditions or service are fixed or 
adjusted by a regulatory body, .\gences 
say not use the uniity supplier's forms 
and clauses to avoid die sciusion of 
provuions and clauses required by 
4UXJ7 or by statute. (See 4l.(X)4-2(c| for 
procedures to be used when the supplier 
refnses to execute a written contract) 

(e) Speofie operating and 
manegftnent details, such as procedures 
for internal agency contract assistance 
and review, delegations of authority, 
and approval thrnholds. say be 
presoibed by an individual agency, 
subject to compliance with applicable 
statutes and relations. 

(dUl) Section 8093 of the Oepartment 
of Defense Appropriadons Act of 198a 
Public Law provides that none 

oi the funds approptiated by the Act or 
any other Act with respect to any fiscal 
year by any department agency, or 
insmunentality of the United States, 
may be used for the purchase of 
eie^dcy by the Government in any 
manner that ia inconsistent with state 
law governing the providing of electric 
uhiity servica. tnduding state utility 
cammission raiings and elecnic utility 
franchises or service temtories 
established pursuant to state sucute. 
state regttlaoton. or sute-approved 
tamtohal agreements. 

(2) The Act does not preduda— 

(i) The head of a Federal agency from 
entering into a contract pursuant to 42 
U.SC 32^ [which pertains to the 
subject of shared energy savings 
indnding cogen era tion |; 

(ii) The Sectary of a military 
department from entering into a contract 
pursuant to TO U.SC 394 (which 
pertains to contracts for energy or fuel 
for military instailanons including the 
provision and operadon of energy 
production famlides): or 

(iit) The Secretary of a military 
dapa nment from purehaamg eiccthaty 
frmn any providar when the utility or 
utilities having applicable sute* 
approved francbise or other service 
autfaonzadons are found by the 
Seoecary to be unwilling or unable to 
meet unusual standards for servica 
reliability that are necessary for 
purposes of nattonai defense. 

(3| Addidonaliy. the head of a Federal 
agency may-« 


law, enter into contracs for the 
purchase or oansfer of eiecmaty :o the 
agenc/ by a non-uoiiey. mduoing a 
aualifying facuity inaer ±e Public 
Udiity Regulatory Polices Ac: of ;973: 
!ii] Eater into an nteragesc/ 
igreemenL pursuant to 41.004-5 and 
:r.j. wita a rederai power carxecng 
agency or me Tennessee Vaiiey 
Authonty for die transfer of eiecmc 
power to die agency: and 
(iiil Enter mto a contract with an 
eiecinc uoiity under the authonty or 
tanSs of the Federal Loergy Regulatory 
Commission. 

(e| Prior to acquiring eiecthe udiity 
services on a compeduve basis in an 
arai governed by a franchise semes 
territory, the contracting oficer shall 
detarmine. with the advice of legal 
counsel by a market survey or any other 
appropriate means, that such 
compeddofl would not be inconsistent 
with state law governing the provision 
of eiecffic utility servica. including state 
udiity commission raiings and eiecmic 
utility franchises or service cetritories 
established pursuant to state statute, 
state reguiadon. or statMpproved 
teiTltonal agraements. Proposals from 
altamadve eieaxic suppliers must 
provide a represenudon that service 
can be provided in a manner not 
inconsistent with section 8093 of Public 
Law 100-202 (see 41UXM-l(d]). The 
represenudon must be supported with 
appropnau legal and factual radonale. 

41JI04-2 ProeedureiL 

(a) Prior to executing a utility semce 
contract, die connenng officer shall 
com p l y with parts 8 and T and 
subaacdons 41J304-1 (d) and (e). In 
accordanca with parts 9 and 7. agencies 
sbail conduct market surveys and 
p g foHn acquisidott planning in order to 
promote and provide tor foil and open 
c o mp et i tion. If competition for an entire 
unli^ service is not available, the 
maito survey may be used to determine 
du availability of competitive sources 
for certain portions of the requiremenL 
The scope of the term "entire utility 
service * indudes the provision of the 
utility remce eapacty. energy, water, 
sewegi^. nnsportanon. stanoby or 
back-up semca. nnsmisston and/or 
dismbution s^ce. quality aisurance. 
systam reliability, system operation and 
maitttasanca. mttmmg. and billing. 

(b) In performing a market survey (see 

r.101). the contraenng officer shall 
coneider. in addition to aiternanve 
competitive sources, use of the following 
mv thtidy ^ 

(1) eSA areawide contracts (see 
41J304 0; 


. oepar«i» isee 4i.apa-jt; ' 

and 

(3) tmeragenc/ agreements i see 
41.0>«). 

:c) When a itiiity juociier refuses :o 
execute a rencereo cotinac: as ouiii.-tca 
m 41.004-vibl. .‘Jie agerc/ mail :o:air. i 
•'Vrtten sennite ana :lnai refusal 
by a ccfcorare 3::lcer of Jic susquer :r 
i unootamaoie. bocufflentauoo of any 
verbal refusal by a corporate ofnceri 
and transmit this documenL along 
sutements of die reasons for *.he refusal 
and die recurd of segooauoos. :o G3A 
at the address specified at 4l.0O4-»:(b i. 
Unless urgent and compelling 
or e um stances exist the contracting 
officer snail notify CSA pnor to 
t cqmnng utility semcas without 
exaeuting a tendered contracL After 
such notfficaQon. the agenqr may 
procee d with the acquisition and pay for 
the utility service under the provisions 
of3lU.S.C I5ai(a|(8h- 

(1) By issuing a purchase order in 
accordance with 13.5: or 

(2) By ordering the necessary utility 
service and paymg for it upon the 
prtseeution of an invoice, provided that 
a detenmnadon is approved by die head 
of the contracting activity that a formal 
contract cannot be obtained and that the 
iseuance of a purchase order is not 
feasible 

(d) When ob taming service utiiiang 
either of the methods at subparagraph 

(c)(1) or (c)(2) of this section, die 
contracting officer shall establish a 
utility history ole on each acquisition of 
utility service provided by a contractor. 
Thie utility history file sn^ contain, in 
addition to applicable documents in 
4.303. the following information: 

( 1 ) The unsigned tendered contract 
and any reiaced letter of ansmittoi: 

(2) The reasons sated by the ualicy 
supplier tor sot execating the tender^ 
contract the record of negotiaQons. and 
a written denmte and final refusal by a 
corporate officer of the supplier (or if 
unobtainable, docuaenuoon of the 
verbal refusal by a corporate officert: 

(3) Services to be rannsned and the 
estimated annual cosc 

(4| Histancal record of any applicable 
connection charges: 

(3) Histoncai record of any applicabie 
ongoing capital credits and 

(6) A copy 01 tile applicable rate 
schedule. 

(e) Determinations made and actions 
taimn under (c| os this subsection to 
execute a contract and related 
acquiaitiott actions token under this 
subsection, are valid for ooe year only. 
The contracting officer shall take 
actions to execute a bilateral written 



Goancx pnor to exptndon of tilt one- 
ytir ptnoa 

GSA iHttiLt and aoorovM, 

[a| Tbe CSA oi&ct speciied \n 41iX)^ 
3(b|‘ will apon .nequwi, provide 
tecflxucai sod dcpuisidoo eesistaace. 
and wril dnnge ror 'de furHisiuiig oi the 
senncw aeac-.oed id par :or any 
Fedcrai agency, aixed'^wnersiiip 
C«3vemment carporetioiu the Oiemct of 
Coiumbia. ±e Senate, the House of 
Repreeeniaavea. or the Axrhitecx of the 
Capitoi [and any actrnty under the 
*\rditecf s ddrsaioxL (S^ 4iiXlS. Pre* 
award contraa review. ) 

(b) Except at otherwise specified in 
41 jOQX agencies shall submit all 
mfonaancn redulred under this part to 
the General Services 

Public Buildings Service. Public Utilities 
Division (PPU), Wasbmgtoa. DC 2040S. 

(c) When cnnncdng for udiity 
services meeting the criteria in this 
paragraph, agendas, except delegated 
agendas (see 4U»3(b)} or agendas 
performing their own review pursuant to 
paragraph (d) of this subsection, shall 
obtain CSA review and appreval of 
their prospective contract doeisent and 
shall provide the infonnadoa described 
in4U01if» 

(1) Hie annnai cost of the service to 
be ecguired is estinuted by tha using 
agncy. at the time of inidadon of tha 
service or annual review, to .dcceed 
S I SDLOOO for separate contracts, or 
C S O iflQ O for auithorixBtloos u^id er an 
aieawide contracc or 

(2) A connecdon chargOL terainatioa 
liabtlity. aonrefundahle or nbcrecxiiTing 
aarvice charge, or other facilities charge 
to be paid by the agency is esthneted to 
exceed S7SU300 for separate contracts, or 
SiaiOfW for authonzadona under 
areewide contracts. 

(d) Agencuts may request, from the 
CSA office specified at 4UXM-^b|» 
general authority to conduct their own 
pre a ward contract re v iew s of the 
proposed utility contracts specified in 
4 1 . OP S 3 (c}. Su^ requests 
a cerdficadoo from the acquinsg 
agency's Senior Procurement Execathre 
that the agen^ has 
(1) An esabiished acquisitino 
program: 

(2| Personnel tedxnieaily qualified to 
deal with speoaiized nttlitiei prohlemss 
and 

(3| The ability to eccompliso its own 
pre award contract review. 

The request also tnciude 
informadoa reguding the agency's pre- 
award contract review procedures. 

(t| Requests for review and approval 
of contract achons described in 
paragraph (c| of this secdon. shall 
eoacam the infacnutlon required by 


4UXB and shall be forwarded to CSA as 
eahy as possible, but aot later than 23 
woridog days pnor to the dace new 
services are to comasace or sxpiraoon 
^fan exisdhg contract If CSA aoes oot 
‘•espond to the .•efertng agcnc/ wuhia 
23 wonting days arrer a proposeu uuiiry 
services concoct ;s received for review 
ana approvai [or wicinj a lesser penoa 
if agreed upool, the reiemng agency 
oay comoiete oegonadons ana execute 
the contract 

(f) Agesoes seekuog CSA coacracdng 
asMflfance cor uoiity services, shall 
forward such requesu (see 4L00S) to 
CSA not later than 120 days pnor to the 
date n ew services are required to 
C Gnuntnne or the data of expiradoa of 
an esdstmg coatncL 

4liXM-4 GSA Mmrnm connecta. 

(a) CSA eaten into areawidt 
coaincts (see 41301) for use by Federal 
agencies in the acquisition of udiity 
services. An agency in an area covered 
by an area wide contract shall acquire 
adiity services under the artasvide 
contract unless the agency ^tenaines 
that more advantageous rates or terms 
and eoadidoiis of service are available 
6mm another supplier under a 
sepaimteiy negodaced contract Upon 
request the G^ office specified at 
4L004»3(b| will funiiish agencies with a 
listof the areawide c oa g acts showing 
the types of udiity services available 
and the geographical areas served. CSA 
will also provide a copy of any areawide 
coatnct upon request 
(bl Each areawide c on tract 
an atuhorizadoa form for requesting 
aorri ca. conaecdon. disconnection, or 
rfiangt in service. Upon executoa^ an 
anduarrradon by the ctmtncdng officer, 
the udiity service supplier is required to 
faimah services, wither further 
oegodedoaa. at the supplier's current 
applicable published or unpublished 
rates, unless other rates, and/or terma 
and conditions are separately 
ugodeted. 

(elTlie contracting officer shall 
implemen t the areawide contraa by 
^va ca ting the authonzadon. and 
attaching it to a Standard Form (SFl 28. 
Awml/ Contract along enth any 
Mi pp l ei u et ital agreements on connecdon 
chirgM. special faciilties. or sesviee 
amngsmenta to be paid by the agency. 

Toe contracting officer also acta^ 
anyapeofie fiscal operational and 
athniiiimaUvt requirements of the 
agipcy . applicable race schedules. 
technica l items, maps or drawings of 
delivery pomts. details on Covtniment 
ownership, maintenance. or*repeir of 
faalitita. and other tniormqdon deemed 
aeeesaary to fully define the service 
eondidona tn the aumonzadon/connct 


(dl Agenar< shall proviis C^at tAe^ 
address soeoded at 4i3d4-3(b| a copy 
of etch Sr 33 and executed 
authonzaoon issued under an area wide 
connct '^thin 30 days alter execuuoo. 

41304..4 Seowate eorreeets. 

(a) In the aosence at an area wide 
contract or interagency a g re em ent (see 
41304-41, agences sh^ acquire udiity 
services by separate contraa subtect n 
the requirements and limitations of 
41304-L 41304-3fc!. and agency 
contracting authonry (see 4l304-a(d)}, 
413Q8L and 41308. 

(b) Stthfta to the procedures 
contained in 41304-2. when an agency 
is entoing inm e separate contract the 

officw doGumant the 
contraa file with the following 

(1) The number of available suppliers: 

(2) Any speoai equipment service 
reliability, or bcxlity requirements and 
related costs 

(3| The utility supplier's rates, 
coanecdoo charges, and terainatioa 
liabtlity; 

(4) Total estimated contraa value 
(iadndiag costs in psra^phs (b) (2] 
and (3) of this section; 

(5) Any tachniial or special contraa 
team required; 

(6| Any unasml characteristics of 
serviea required: and 
(H The utility's willingness to wheel 
or otherwise transport utility service. 

(e) When requesting CSA to ater into 
a separate contract requesting 
agency shall fuaiah the technical and 
acqmiitiott data speafied in 4l305(bl 
4130i*g(b), and si^ other 
data a CSA may request to complete 
thecemract 

(d) A contraa cxceedhig a oo^ear 
pentod but not txcaediag ta years 
(except pursusiis to 413031 may be 
justified, and is usually required, where 
any of the following arcumstancea exisc 

(1) The Covenifflint will obtain lower 
fates, larger discounts, or mora 
Cmable team and conthtions of 

(2) A proposed connection charge, 
teannation liability, or any other 
facilities charge to be paid by the 
Fsdarel Coveament be reduced or 
el iminand. Qf 

(3| The utility servia supplier leiixses 
to reoda the desired service except 
under a contaa exceeding a one-year 
penod. 

4 1 . 8 0^ 4 fm e rig eiw ,y e greeme in^ 

Aganda shall use intcngency 
agreements (e.^ consolidated purchase, 
joint use. or crossnervice agr e e m ents I :o 
acquire utility services or faaiitia from 


r 1 


odMrCo^rcimcnt ageacm aod if»il 
conqif wttii the poiicea aea procedures 
it Subpa^ *r 5. Intengency 
Acqmstuoes Under ±e Ecoccmv Act. 

4tj)Q5 1 ma re cermet n mw. 

(a) Where ore^ward concnc remew 
.3 requireo. agcnc/ toaiJ provice the 
following LAionssoon co GSA wuh tne 
p r op os e d coanct document suiBcendy 
in advance of award to pertnit a 
compiete review. Requests for GoA 
review, approval or assisLznce ihaii be 
forw ar ded as provided ui 4UJ04-0(e), 
and inaude the foUo%iang 
infonnanon; 

(1) A technical descipcon or 
spo^cadon oi the cypa. quantity* and 
quality of service required, and a 
delivery scheduls: 

(2) A copy of any sexvice proposal or * 
:tropMed contracc 

(2) Copies of ail current pubiisned or 
uflpi^iished rates of the utUty supplier 

(4) Idendficadon of any unusual 
CuMra affecting the acquisition; and 

(5) Identidcados of all availsble 
souzGts or methods of supply, an 
analysis of the cost effectiveness of 
each, and a statement of the ability of 
each sovee to provide the r e quir e d 
services. Including the [ocatun and e 
description of eeca available supplier's 
. (aolities at the nearest point of service. 

(b) For new or initiel utility services or 
suppliers, the agency shell funssh the 
inaoRBidofi in paragraph (a) of tide 
section and the foilowisg ae applieible; 

(H The data Initial service ta r eq ui red ; 

(2) For the Szat 12 months of full 
service, esomsted aasnuxa destnd. 
aionthiy Gossumpdon. annual coet of the 
servieiL and co mecno n charges to be 
paid by the agency; 

(3) ICnown or estmuted time sehednie 
for growth us uinnute requsresems 

(4| Farimetiid uitunate anxmom 
demand and uldaate monthly 

schemade diagna or line 
d raw ing show^ the meter loesoons. 
the locanon of the new utility faoiidee 
to be coiBOucmd on Federal pio perry by 
the Federal agency, and any required 
new concccnon faoiitiea on either Side 
of the delivery poim to be nonstracxed 
by the utility soppiier to provide the new 


(6) Accounting and appropiiatum data 
to cover the required u^ty services and 
any conaecnon charges required to be 
paid by the agency receiving such utiity • 
services; and 

(7) The foilnwing data concenung 
proposed faqiirtei and relaced chargee 
oreosts; 

(11 Propcaed refundable or 
aoBrenindabie connecnon charge, 
teradaacon tiabtury. or other faoiiUes 


charge to be paid by the agency, 
together with a desc^pQon of the 
nippiicr's proposed facilities end 
esaxneced conscruenon costs, and its 
radoneie for the ca^e; 

fii) A wnrten. aigneo statement by the 
suppiitf that any proooseo connection 
znarge ts not in excess ox the esarge that 
other customers would be required to 
pay for like faclihes under similar daas 
and conthtions of service; and 

(iiil A copy or the acquirmg agency's 
eshmsie to make its own connection to 
he supplier s faciides throoga use of its 
owu r e sou rces or by separate contract 
'Aftai feasible, the acquiring agency 
shall provide its esdmstes to construct 
and operate its own utxiity faoiitxes in 
lien of panidpating in a cost-shartng 
construction program with chs proposed 
udUty supplier. 

(c| For existing utility services or 
suppliers, the agency shall furnish CSA 
the infonnadon in paragraph (a) of this 
secdon and the following, as applicable: 

(1) A copy of die most recant 12* 
month's servica invoices; 

(2] A Ubuiadon. by month, for the 

most recent 12 mont^ showing the 
ai'fw a j uhiity consusptiotL 

cflOKtoo duties. Aul adjusenent 
cdirgn. wd d» avvag. ooBtfaly east 
psr oBit ai caasumpeoa; 

(3| Aa adouts. bj moath. for tb* oeait 
12 soadu ftaowiag th* satuuiad 
mOllthiy 

annuel cost of the 

se rv ices , and any connecdoa charges to 

bepei^ 

(4f Accounting and appropitedoa dau 
to cover the cosu for the conttnuadon of 
mdity services; and 

(5) For deetrie conaeettoa mntracts. e 
statanent whether the traastdflBar. or 
other system componeats. on either sida 
of the delivery point ie owned by the 
Federal agency or the udiity supplier, 
and if the metering is on the pnaary or 
secondary side of the transformer. 

(d1 Agenass conducting their own 
p»-4werd contract reviews shati 
establish apprepnate agency 
prooedores. 

4tuM AwnepeenMien. 

Agesdes shad review (a) udiity 
senrioi umtees on a monthly \mmm and 
(b) each contract authortxadoB. 
piffchaee orders or otber written request 
for semee exoedisg the smtll purchase 
lifflitacon on an The 

pur po ae a of such review are to ensare 
thee the udhty supplier is mxiashmg the 
services to each facility under the 
udhty'i most economicaL appliceble 
rtte and to examine uoiity comseroai 
mazhets for advantageous compeutive 


resQltdtsnone> ansuai {^eWihaiT 
be based upon the faciity s usage, 
condihoas. and cnaracieruucs of 
service, at each ;nc:viouai aeuvery 
point for the most recent — sonias. - 4 
caange la rate j aenrepnate. ’he 
Federal agency saaii reouest .ae 
supplier to saxe suca race :aaaqe 
jcmediateiy. 

41 JBM Bese ensnqwt and r vq ud itory 
imen'unooifc 

fa I When a supplier proposed a 
change in rates or terms and concitzons 
of semes to the Covemment. ±e 
agency shad promptly detarcnine 
whether the pr op o sed change ts 
reasonable, justified, and not 
dlsemnisaiory. 

(b| When a reguiaied supplier 
propoaee changes in rates or terms and 
conditions of servics that may be of 
interest to other Federal agencies, and 
intsrvintion before a regulatory body is 
considsred justified, the matter shaU be 
reftiT^ to CSA. The agency may 
reqiMSt from CSA a detegadon of 
iuthoisty 6or the agency to intervene on 
pghalf of the *^*^**^rnm^ interests of the 
Fedenl E&acudve agtodes. 

(c) If a regulatory body approves a 
utiiiiy supplier s request for rate change, 
punanm to 21241^ Change in Antes or 
Tetms and Conditions of Service for 
Regnleced Suppliers, any rate change 

be a part of the contract by 
eoBSect modificafioa. The approved 
tppdcibie rate shad be effective on the 
date drarmtaed by the regnlauvy body 
and resulting rates and charges shad be 
paid pre ap dy to avoid late peymenc 

Copits of tht modififancn 
containing the utility sapplier's 
a p proved rate changi shad be sent to 
tha agency's peyiag oxSca (see 4UX3^U. 

(d) When the uciiity supplier is oot 
rented and the rates, terms, and 
cooditioos of se mes are subject to 
negodadon pursuant to the danse at 
S220-7. Quuige hs Rates or Terms and 

of SsmcB foT Unreguiated 
Supplltrs. any rate change shad be 
made a pert of tha contraci by concucs 
modificanon. with copits sent to the 
agney's paying dfflea. 

(a) Becaose tha tama and conditions 
under which uoiity imppiiers fermso 
semee mey vary hom area co area, the 
differescas may inzhxence the terms and 
CDOthdans appropnatt to a pamcniar 
uddly'scontracong situsdon. To 
acoonunodate requirements thee are 
pecalier to the connedng sttuauon. this 
sccnon presenbes dauses on a 
**suhstintiaily the seme as" basis (see 
32J101I which permits the contraenng 


in accordnncs with agency proesdum. 

(b) Tie cootracsng ofBcer snail insert 
in solidtancea and contracts for uolity 
semces clauses sudstantiaiiy *ne same 
as the foilowtng; 

(11 Thedause a: C^cilica: 

Z] Tie Clause at Scape and 

Duranon of Contract 
( 3 ) The cause at SZCii-a. Ciaxige in 
Cass or Service: 

(41 The dause at S 2 ^n« 4 . 

Contractor s Faoiitias; and 
(2) The cause at Semce 

Piwsiona. 

(c) The contracdng otScer snail insert 
a dause lubstansaily tne same as the 
dause at 5U4l«-^ Change in Rates or 
Terns and Condittons of Servics for 
Regulated Suppliers, in soiidtacions and 
contracts for udiity services when the 
udiity supplier is subject to regulatory 
body. 

(d) The contracting ofncer shall insert 
a dause substandaily the same as the 
clause at SZ.241-7. Change in Rates or 
Teems and Coodidons of Service for 
Unreguiatad Suppliers, in soiidtadons 
and connets for udiity services when 
the udiity supplier is not subject to a 
reguiatoty bo^. 

(e) Tit contracting officer shall insert 

a dause substantially the seme as the 
dause at Connecdon Charge, 

when a conaeedon charge is r e quir e d to 
be peid by the Covemmentto 
compensate the csntractor'fbr fonnshing 
a d di t l one l fedlldea necessary to supply 
service. When condidone require the 
incorporadoa of a nonrecuxnog, 
aonsenmdable service charge or a 
teminadon liability, see paragnphs (R 
and (il of this secdon. 

(f) Tla contractlsg officer insert 

a daiisa substandaily the u the 
danse at Tenntaadon liability, 

when payment is to be to the 
contractor upon termxnadon of f epn t;e 
in lieu of a connection charge upon 
completion of the fadiidee. 

fgj The contracting officer shall insert 
a danse substantially tha same as the 
dause at S2^41«ia Multiple Service 
Locations, as defined in 4lixn, when 
pxtmdtng for possible alternative 
service locations is required. 

(h) The contracting officer shall insart 
a ^usa subatantially tha as the 
dause at 32^41^11, aecatcServici 
Tarrttory Comptieoci Representation, 
when propoaeis from altnmaove dearie 
suppliers are sought 

(1) The contracting officer shell insert 
a daus e substantially the — as the 
dense at 5Z Zn^\z Noorefundable. 
Mo nrecim ng Sennea Charge, when the 
Government is required to pay a 
noarefundabie, oonrecumng 


of faolides couacniccon. Thr 
Covenunent aay provrda for mduston 
of such agreec amount or fee as a parr of 
tha conneccon charge, a part of tha 
iiutiai payment ror servers* or as 
oenodic 3a>Tnents to refill ±s 
Government's ooiigacon. 

;j) The conmenag ozScer snail dsert 
a dause suostannaily de same as me 
dause at 52,341*ix Capital Oedits, 
when the Federal Gevenment ts a 
member of a cooparanva and is entitled 
to capital iredits. 

41.000 UtJflty servtJaa co xi traa form. 

Tie Standard Form (SF} 33. 

SulidtatiOA. Offer and Award, 
presonbac in SL21^c\ and illustrated in 
53.30I-33. shall be used when 
contracting for utility services unless 

(a) An areawida contract (see 41.004- 
4(c)) is utilized, or 

(b) ^ purdmse order form is 
authorized by dis .regulation. The 
contracting officer si^ incorporate the 
applicable rate schedule Co aadi 
contract purdsase order or 
sodiScation. 


fur utiflty saraee 

(•I Tlu foilowng spMifiatiott fbrnuts 
for oM ia aequihag ntility strhen an 
avatiabi, bsa tht addnn spadfiKi at 
41iX)*-3(b) aad may b« ua«i aad 
modflad at tfa. afcaqra diacnaoa: 

(1) Elwsie awvice 

(2) Watsr aarno; 

(3) Sttaa soviee 

(4) Sawag. sarrtca; aad 

(31 Namnt gas aamca. 

(b) CoRBaeoag oScara toay modify 
tfa. spaafieadoa fonaat tateand ia 
PMi^ pfa (a) at tfau neioa and attaca 
tachnitai itaais. dataiis oa GanBaaaat 
ownanfaip ct* facilidas aad aaiataBaaca 
ariapjur ofaligadons. tnapa or dra a nag s 
of di^Tafy potata> ocfaar 
ditaiaaii nacessaty to My daSaa tfao 
aanria coaditioBS. 

(cl Tba spaoScadoas aad 
attacfanffita (sa. pangnpa (b| of this 
aaedoal afaall ba tasarted ia sacBon C of 
tfa. uility a a mca wiiotadoa aad 


(a| Fonaats for asa ia caaduedag 
ammai nrnawa of tfaa foUowiag udiity 
sandon an avaiiafaia from tfaa addiM 
s pa iaflad at 4i4XM-3(b| aad aiay t» osad 
at tfaa agaocy'a diaendoa: 

(II Elaesie aarvica; 

(2) Cas aamcB aad 

(3) Water aad sawaga sanrics. 

(b| Coaaacnng officers 9uy modify 
tfa. taauai utility samca raviaw format 


UMIb 

PAPT ft— SOUCTTATION 
PTOVJSJONS ANO CONTT^ACT 
CLAUSES 

S2J0S-3 :u«ne«^| 

i Secaos j rsfaevee ar.a 

reserred. 

T. Ssetoos S2^41-l ’duouga 52^41-13 
an added to read as foilows; 

SU4V1 CoMleti. 

Aj pmaibad ia 41.307Tb l(U juar; a 
daos, snbwanriily a. uau as uic 
foUowiB^ 

CoaOcaKDaiat 

To tfaa Rtaat of aay lacaasutaecy 
batwma the teisa of this cannet 
(iadadiag tfaa spcdficadoasi aad any 
rata sefaadula. ndar. or exJiibit 
iacarporatad ia this eaosaet by 
ranraaea or otfaarwisa. or any of the 
Coatraetor's mlas and raguiadoos. the 
tanas of this cantract sfaail caairol. 

(End of daiisol 


SZ241«2 3eoaa and Omdan at Cansaet 

Aa pnseifaed ia 4 L 007 tb)( 2 }. iasart a 
daaaa soastaadaily tha saias as tfaa 
fellowia^ 


Seapa aad Oadoa of Caaact (Datsl 

(a| For ifaa p l od (datal to (deal, tbs 
igpHa to 

Caiioiueui aoeea to poiehaM (specify type) 
utility j ovi ces la aceorhsoci with the 
epplieihie tanffsib rolo, aad regaiiaoits as 
ap pgoi uii by the applicable fov wmng 
rifBletary body and aa sec forth ia the 

(b| It Is aacpienly uadermod that aaithar 
CoveranMat ia uader 
aay ob iig moB to qaanaae aay mmem 
bejund the tm of this eonnaet. 

(e) Tha Coaneear ibaii provide tha 
Covemamt oee ooBpltce wc of rates, arms. 
aad canrilOoni of j arv iee wmeh are ia «ffea 
as of the dm of this coatna and any 
sabaequeady approved coasactor sbail also. 
caneBBeaily with filiag wuh tht feguiecory 
body, ibiBuii the CovMmem proposed 
(evnmoi ia raiea or teems aad conditions of 


(d| The CoamcaBr shad be paid at the 
I ceiels) ttadtf the tanff and ±e 
t shed be debit for the ottmonaa 
. if aay. jpeoded ia this 
( with the period ia 
) ia imtiady hneuabad and 
\ (or the tm of this coatraet Any 
i aoathly charge speoded in this 
t shad be equitably pranced for the 

tommatioa of this coatzacr become eiTeesve. 




a 


fKado^daiftiti 


ki Ca» ol S<rHc«. ’ 

Aj omc*.b«d in 4i.0O7tb)(3?. insert s 
dausn subatantiaijy the same as the 
foilowing: 

Chaoe* A Cass oi S«rwa. «Daie| 

41 rn ;2s 4VCAI ji 4 -aanf ji ;^e c:aia of 
Mnnce. aucn semce mail :e prartuea at 
CQDtnaor i low^sc tvaiuoie rate schedule 
appijcabie to the cUse of scmce nsmsiien. 

>>1 Where Cuanesr ^oee oat tuve on 
file «Mtn -ne re^uiscory sooy approveti nee 
scarouies appuceoit :o a e nw ce i provKled oa 
deoee m mu contnet isail preciude me 
pefTtee from negoaaaag o rate scaeduie 
ipp4lcabU to the dase at sennee eunueiied. 

(Eod ot cuttse) 


SU4V-4 Cennesor*! fhaaniam^ 

Aa prescribed ia 40«0Q7(bM4), insert a 
clause substandaily the same as the 
following: 


Coatteetor*« Faialitfee (Datef 

(a| 'T%t Catm&or ii its CTpeBse. shsil 
ftimlibk openm. end aaiauia ail 
reqacid to friraisb acrrice 
hemadsr to, and meafure such lervica at the 
poiBt ol dtiiuerjr spooned in the Smwca 
SpeQ&sooiia Title to ail soca taodbes 
with the CoBcrigar and the 
C ja ira ca r smU be respoaetbie Cer ail toss or 


(b) flocwithataiidliie any te 
ia tht daoM. the Coamcmr shall obcaia 
approval from the ConoeePBf Odlcar oner te 
aey equipaitai instsilanoo. co an rac t aiL or 
fMOvmi, Thm Giyvernmenf bsreby gang to 
the Coatracas;, id any reasal or suiiar 

Gheme. bet jobiea to tha limiunoBS 
spaodad ia due coasnet. a rtvoeahia p«mit 
or heeBM eo tatar the serriee focidOB for aay 
propar pufpoM uadar tha eomracL This 
panat orbeaaer meutdes uae of the site or 
ataa agroad upon by cat paroas bcriio for the 
inaiailannik opereooai aad aaiaananca oi 
the ^*^****— Of the Coeca cto r f ep eired to be 
ioGitad vpoe Odvafaaaac prtsaaiL All taxes 
end othar caargea la cooaecooe iharewith. 
togetaar with ail Ushihty os the ooesecaor tn 
ranamerBoiL opendoa. or mataitnaoca os 
sech feolltiaa, shail be emcnerl by the 
Coaflictor. 

(ei Auchonzad reprisaaachrea of the 
CoanetorwiU be ailowed access to the 
faolittst on C o rer nme m piiujujai ai 
reeeaaehienmse roperrarai theoedpahone 
of cheCoesecmrregafdme sech nohoei. It 
ia expriMiy undareiood chat the Coversnaet 
caay liaat or r e am e t tha right ef i 



(d) SwBh frodthea shed be removed sad 
Ceveramaat praattMi lesioced te their 
SRgtael ooadiaQa by the oonneear at us 
i wrthia s rtaaoiuihie oma aftar the 
sent mvokas tha tanmaedon of this* 

. hi Che event sech t a n aam haa of thta 
r te dee to the feeit of the Ome ra e wc . 
i faaittiee teay be rmaied ie place ec the 
opeoo of the Cusarnine/.t entd j ervroe 
eompanoit to chat provuiad for bareoacer *a 
oouuitd tfiitwhare. 



SZ241-S Seswee ProvMRa. 

.As prescabed ;n 4l.00r;bl{5). insert a 
douse siiostancaily the same as the 
foilowing: 


Sarvici Proviuhoa iDatei 


a I Moesursment or stmcA, ;II .Ail «fv»c« 
htfBuaed oy me ‘^ncractor toau ot 
aeeeafed by luiuoie oatenag eempmeat of 
standard maauiacmre. to ba mcaisha^ 
jBcadtd. samtatned. miibrated oaO read by 
the Cmnctsr it its expense Whmi fflore 
4 stagfe meter rs lascailed at the samce 
lociaoa me readings tnereoi soaii be biiied 
ooBiBDCQveiy. In ma event any swiar fads |to 
fegistar for registtrs iacorTtedy | tha samca 
fienuiied. dia pansaa ihail agree epae the 
loagch of dma oc attar maifniicntin sad the 

period of ttma Aa appropnaie adincmem 
shad be sEUMta to tha ibr the 

perpoee of GQSTecQBg siich iirara. However, 
any stitr which renters ooi more thaa 

ptretne slow or fast shall bt daeaad 


co rrec t 

(2| The Conffeetor shad reed ad metert ar 
pariodie nttrvaia of epproxisacaly se days 
or a aoBordaaca with the poiicy^ the 
eo^izuc regtdatary body. All bdUagi baaed 
oametar riaoingsoilasa thao ■■■ days or 
(8oro thaa days toad ba prormcad 
acem dlagl y. 

(b| <vfetff met (1) Tlie Coacecar, ai its 
cipaBM shad penodkaily mspea aad tass 
CoDOietOMnscadad maftn at mtamls aoi 
iTiroaitiin oaa y tar or at iatarvais m 
acBordsaei with dit podey of tha eogaisam 
ttfolaioiy body. Tha Covassmaat wdl bsva 


Ai tha wnnaa fipeasi of tho 
Coacreenng OGcar. tha Coacracar shad 
oaha edoihoaal casts of any or id soea 
sacan m tht afeaaaca of govemasant 
repremacaoves. The coat oc mca addidansi 
cam ahad bo botsne by the C e var amen t u 
±m pareantage oi trrors la Ibead to bo not 
more than _ perenu slow or fut. 

(3| iVo owter soaii bt placed a semee or 
ilintriil a refum la jernoa which has ao 
scrar ia re^suanoa a ctesss of 
ptfonf acdsr soRRSl opcROBg caidieioes. 

(dOanyeiii roauae or oMroesar. 
lUosoosoit nonet siud be ^vao by the 
CanoMng Qfgcmto the CoaceBor ^ 

te veteme or casrecssnsoGi a tht ouiiry 


serva raeuiced at aecB loGsoem 
(d) Cmxauitr of sendee oad carwavosufL 
(1} The CMitnaor shad usa feasonaolt 
ddigm a provide a rigniar and 
eaacaRepfad seopiy of semea u te sacvwe 
loGuaa, bai ahad am be Uahle far nimagti> 
breech a eoncraa a otherwise a te 


Bi of service 
I by era ca u eq saw i of any 
caaa beyond te Goncrol of te Catrecsor. 

Imi Qot iifflitad to tea ai God or of 
te peolie ataniy. area, f 


or other eauseeeaa. smhae. a teiiare or 
breakdown of traasmisaco ot ocher tssiitss: 
Frovidad that whan any siacaTaihM. 


seapesaion. dtmntunoa. or oi h v vananoB of 


smvica ahi i^ agsr^gste more man rod^ouF ^ 
dunif any panod hareeodar. in cpuiisoia 
adhucaant sAsii be msot ui me aonthiv 
" Hftiwy Specified m Jiis can tract i including '*e 
mmuauffi sonmiy cnargvt. 

'2J In me event me Covammeci u onaoie 
-0 ootrate ^':r service mcauca m «r.oie or 
part for any causa ce*.*on(i ls conimu 

nnnning 2Ui nOt ^XUtCd 10 3CU OI 3vd Or zi 

me puoiic eocay. riras. iloodi, eannQues.e^ 
other cicastropha. or stnkes, an equiuoie 
idmsaaent snad be made m te mootniy 
mHiwg specned in mu caatrsci linciuding me 
mootniy caarge) i me panoo ounng 
which the Oovenusem u unaoit to operate 
sech semes iocanoiL m whole or m pert, 
shad axesed IS days donag any penod 


(Ead of caosel 

S2141^ paneeifiRatMerrenBasiid 

Con^ao i i a of Service for ftegthsted 


As prescribed in 41XG7(c}. insert a 
clause substandaliv the same as the 
following 

Ghmife ia Rates or Tam aad Coodldeai of 
Sarriea for Sofufatad Sopphen (Dnl 
(ai Sasvicai frusishad aadar *his coacract 
an stthfect to regBladoa by a regulacory 
body. Tha Coasactar igrees to give the 

OScar wntm aouce os te liiiag 
of am appucacoo tor casage m retaa or tanas 
aad of samce coacasroBsly with 

te of tht ipplicauiub Such soocas 
shad My daaenha the prepoied chiege. IT. 
doag te CKtt of thta ooomeu te 
regulatory body having tunscaeaoa approves 
any chaagas. the shad fomard to 

te Coatncang OQear a oooy of such 
i-hangaa withia IS days aftar te esTacave 
date thareoi Tht Cotmesor agrees to 
niRttsiuBg samca unoar *Jas 
cacnct to aceordaooa with ma amasded 
>Mttf od te CovenaMCX agrees to pey such 
j ofv ic i 1 C Che higher or iower retas aa of the 
data wnea sech reeas are made esfearra. 

[b| Tha C oo crector hareby represau tt and 
wagnat s that ou re nd y tad ounag te lift of 
this esatrea m# eppiieibie oeoiisaad aad 
laipebluhad net scaeduletsi shad not be m 
esena of tht ioweet published and 
iiapubliaiiad ntt seheduieisi avetiaole to any 
othar eustooien of te same oaea under 
smUr eoadibona of use and samoa^ 

(ei la the evam tei the reguistory body 
pramalgatta aay reguiaoon oincaRuag 
aactaro other thaa rates which aJeem ebie 

provide a eopy eo te Caaoecaag Officer. 

The Ceveramaat shad oot be boead to aootot 
aay eew regeiaooa umoaaiststu with Fedarel 
lawe or ragteeoB^ 

(d) Aay chuigea to retaa or testes and 
ooBdidOBS of sem e s ahad be oiade a part of 
thie aansecc by tha tssuam of a oseiram 
oodifiesuotL The ttftesve dace of te change 
shad ba the esTacave dace by te rvguiatory 
body. 


a*. , fTOposeu 


(Cadofdi 

SU4W 


tfi Aatn or Tonnsand 
^or UnrvquAatdd 


A« pmcibed in 4i-JQndl ji 3 €rt a 
am snoscaooaiiy 'Jie same aa uie 
foilowiaip 

<^iHfi UB Raid* or Ttnm oad o/ 

Sorvico for Cawfuiniari Suppiiora (Baiot 
fo| Ate tioaort^oaioL othor porry auy 

>^apun< a .caao^o AO 0409 or :anaa 4od 
coodiiBuaoi* sonoco. jcuom aihan^t^ 
prowdod in enu oanoant. Sotn panm agroa 
(0 ooor in naimionfiiH caacamag 
rh i nfw upon racaspc of wnttaa nquM 
dMiiiag tho piopoMd Ghnago and spoofyiog 
rbn maonaior th« prapoatd cbMo^t^ 

(b)^« tffesttvo dactnf nay dsnagt ahail 
bo — a gratd to by tfao portoa. Th» Coaoactor 
h—oby toprp.Hnn and womaa chat iho at— 
90 nagooanid wUl nmbo m cxasa of 
pubiatmi and un p obUih a d rma duu i |wi co 
lay o^tr caacomtr ot (ho 9amo da— UB ‘ 
siaabrtavn and oondidonj of a— and 


(ei Tho failurt of cht partita to ogrto upoo 
any chanya ate a r— sonahio pariod of tuac 
shad bo a dlipoa undtr cha Oisput— dauao 
of chia eontncL 

(d) Any chang— agriod to ncaa. ttnaa* or 
Q DHditlon a — a raauit of sneh oogotiadooa 
shall bo aado a pan of thia coatnet by tho 
ifwianr,t of a oontraa modidcadon. 

(Eadof dau— I 


S2MU4 

As preachbed in 41JX)7(e), insort a 
dauao substantiaily tho samo as tho 
foUowtn^ 

(a> O ortn In canudefodoa of tho 
Co— cnr funhaaiag and inatilUng at ica 
e^ontM sow c onnocnoH taaiih— 
do—nbod boram. tho Cononunont pay 
tho C aa tr agor a caimoehoo cnaiga. Tho 
Tsymma shall bo ta (ho form of pra^t— 
poymonta. adrinet paymontt or — a iooip 
ma, — agreod (o by cha paraoa and — 
by aoplieabio Law. Tho total 
oayabio shad bo ttchor tho — tunacod 
cMtof^., la— (bo agriod to — Ivagi 
viluo g 1 or tho acmal coat t— a tho 
mlv^ valno. wtnchmr ta loaa. Aa a 
Tiibdfioa pricMant co llnal paymast. tha 
riwiFoi iiji shad txoento a mioa— of any 
againat tho Corornmont anamg oadar 
or by tho wnno of sugb u&uallaoofk 
(blOwfwrihfa oosnmtt cad mro—rmot 
of osmfioaJi'tM tsdsprartdsd Tho facdltiot 
to bo — ppdod by tho Coofluctor sodar this 
d auao, ao cwtthaiintfng tho poy mant by tho 
Goiotniaom of a co mtoni o n cnaiga, ahall bo 
m fwm tho proporty of tho Cooarietor 
aBdah aihacalltha-dannf thodfbofthia 
WM or any piaowila thofioi bo oporotod 

aadaa ifltainod by tho Coiurmcmr at ita 
**Pio * Ail tax— and othor eaaig— in 
mmiLLion tho—witlL coptte with all 
damty anamg out of tho co—trochon. 
opanoona, or maunanao— of such facdlhoa. 
sh^ bo tho obit— non of tho Contrtgor. 

"Thi Coniractor aare— to adow 
tho Cavommenc. on tacn monthiy bid for 


soni— fia AMd und— tass oomag a tho 
Sorwct Location, a crwit of - ;e»m of 
:ho agouat oi euca sues oid aa rasoanu uoni 
‘ho icntmiuaooo of cioitj shad aouai :ha 
iototiAt of mca cooBoesQa esar^s. provuioo 
‘Jbit (Ao Canfracar nav at any :ist adow a 
^?idj( uo :o XQ oare&at at \sm atnoucr of eaco 
fuca otiL 

La gt •vaaz tha Contagar. oaiora any 
tarsiiiaauoa of coong out anar 
cogpgQoo of cha faniiriat provioaa ior in 
rjiu dauao. aen<— toy ot&ar tsan 

too Covonusant (regaoiia— oi wnamar too 
CovonuB— t la otuig sanreo sunuiutiaouaiy, 
iataonuxanfiv. or sat ax aid by gman* g th— • 
f a iriiflaa . (ho Cooxngor soad prooipdy aoufy 
tho Co— moioBC in wnso^ Unit— ocharwi— 
mxnd by tho pard— ia wnhng u that hrao. 

ndlti prowdod ii— ondtr jubpanyraph 
(cKD of cha dam . — to itB p ar— n t of tach 
oonchfy bill ontd moro ia m^ndod cho 
a mo un t that rifloeta tho Ga — n mon rs 
oooDogion eoatt for (hat poim g tho 
faedltl— —ad ia sanhng othm. 

(3| la (ho — t tho C— nagor t aiaJu at— 
chta cootrag, or dofisici ta padonnaea. 
prior to fed credit of any conaoehon duego 
paid by tha Comafflant tha Cottiragor shall 
pay m tho Caotfaa—t aa aawaat egiiai to 
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July 23, 1991 


Ms, Beverly Fayson 

(General Services Administration 

FAR Secretariat (VRS) 

18th and F Streets, N.W, 

Room 4041 

Washington, D.C. 20405 

Re: FAR Case 91-13; Proposed_F.ederal Acquisition Regulations 

For the Acquisition of Utility Services 

Dear Ms. Fayson; 

Nevada Power Company submits these comments in support of the 
comments by the Edison Electrical Institute concerning the 
Acquisition of Utility Services (56 Fed. Reg. 23982 (1991)). 

Nevada Power Company is a member utility of the Edison Electrical 
Institute. 

Founded in 1906, Nevada Power Company serves the electric 
utility needs of most of Clark County (Las Vegas) Nevada and a 
portion of Nye County, Nevada, covered by the Nevada Test Site. At 
the end of 1990 the Company served a customer base of 347,969 
customers, an increase of almost 30,000 customers over the previous 
year. Included in the customer base are a number of federal 
facilities. 

Providing reliable electrical service to a rapidly expanding 
customer base has required very careful resource planning over the 
last several years. We have worked closely with the federal 
facilities that we serve to assure that their needs are adequately 
addressed in our expansion efforts. 

Nevada Power Company is regulated by the Public Service 
Commission of Nevada under authority granted to the Commission by 
state law. The rates charged for the provision of electrical 
service are set by the Commission through consideration of the 
entire customer base, including federal facilities. As in most 
regulated-utility contexts, the Company is not allowed to 
differentiate between customers in the seuse class. 
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The Company recognizes that the regulations under 
consideration have taken into account the Congressional mandate 
contained in Pub. L. No. 99-500, and Pub. L. No. 100-202, that the 
acquisition of utility service by Federal facilities not be pursued 
in derogation of state public utility laws. As pointed out by the 
Senate in its report accompanying Pub. L. No. 99-500, Nevada Power 
and other electric utilities have built necessary capacity, as 
mandated by the State Public Service Commission, to serve all our 
customers, including the federal facilities within our service 
territory. Were the Federal facilities that the Company serves 
allowed to obtain electric power from an outside provider, the 
remaining customers of the Company would be obliged to pay higher 
rates to offset the decrease in customer base and resulting 
stranded investment. 

To help prevent a situation of this nature from arising 
through misinterpretation of the proposed regulations, Nevada Power 
Company fully supports the modifications to the regulations 
suggested by the Edison Electric Institute. The proposed 
amendments help to clarify certain parts of the regulations that 
may be interpreted in ways that would not conform to the intent of 
Congress. 

The Company is particularly concerned that the proposed FAR 
and the DFAR regulations be coordinated to assure that the proposed 
DFAR regulations adequately reflect the intent of Pub. L. 100-202, 
Section 8093. Because of that concern we draw particular attention 
to Edison Electric Institute's recommended amendment to Section 
241.004-1 of the proposed DFAR to read as follows: 

( 1 ) In addition to the requirements of FAR 
41.004, which includes the requirement that 
federal agencies shall not purchase 
electricity in any manner inconsistent with 
State law, DoO recognizes the unique 
characteristics! of electric utility systems 
built under State-created obligations to serve 
all customers, including federal facilities, 
within their service territories. In 
accordance with Pub. L. No. 100-202, Section 
8093, DoD shall comply with the current 
regulations, practices and decisions of 
independent regulatory bodies which are 
subject to judicial appeal, governing the 
provision of electric utility service, 
including State utility commission rulings and 
electric utility franchises or service 
territories established pursuant to State 
statute. State regulation. Or State-approved 
territorial agreements. This policy does not 
extend to regulatory bodies whose decisions 
are not sxibject to appeal nor does it extend 
to nonindependent regulatory bodies. 
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Nevada Power Company would be' pleased to provide any 
additional information that FAR might require to supplement the 
Edison Electrical Institute comments. 


Respectfully Submitted, 



C_j<^n W. Arlidge 
Senior Vice President 
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July 23, 1991 


General Servieee Adainis'ttratien 
FAR Secretariat (VRS) 
leth and F Streets. N.W. 
Washington, oc 20405 


Re: Coinnents on Prjoposed Federal Acquisition Regulation: 

Acquisition of , Utility Services. 56 Federal Register 
23982 fMav 24. jl9913 (TfA Case 91-133 

Osar Sir or Madam: j 


The National Rural Electric Cooperative Association (NRZCA) is the 
national service organisation for the more than 1.000 rural 
electric systems which service 25 million consumer~owners in 47 
states. Many of these systems provide electric service to federal 
facilities; consequently.! these proposed regulations will have a 
direct impact upon these jsystems. 


NRECA and Cuivre River | Electric Cooperative. Inc. (CREC) is 
concerned that many of the provisions of the proposed rule would 
unintentionally have serious impacts on cooperatives and their 
members because they ignore the unique way in which cooperatives 
are structured as member-owned, not-for-profit entities. Adoption 
of these rules as proposed could require violations of coeperetive 
by-laws; articles of incorporation; United States Department of 
Agriculture. Rural Elects^ification Administration (REA) mortgage 
requirements; as well as | state laws governing cooperative opera- 
tions when electric service is provided to covered federal 
installations. 


Part 52.241-13 Capital Cr|Bdita. 

Of primary concern to NR^CA and CREC are subsections (b) and (c) 
of proposed Part 52.241-13 Capital Credits. NRECA and CREC agree 
with subsection (a) whlca indicates that the government, as any 
other member of s eooperacive: 

Is entitled to capital credits consistent with the by-laws of 
tha cooperatlva. which states the obligation of the [cooper- 
ative] to pay capital credits and which specifies the method 
and time of payment. « . 

By contrast., NRECA and CMC believe that compliance with the re- 
quirement of subsection (p) , f . a . . to state, within 60 days after 
the close of the fiscal year, the amount of capital credits to be 
paid to tne government a^d the date the payment is to be made, 
would be difficult, if not impossible. 
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First, providing the amomift u£ the capital credit accrued within 
CO days of the fiscal year-end would pose a problem for some 
cuoperativee . An electric cooperative typically provides notifica- 
tion of, or .assigns, capital credits annually to each of its 
members as soon as practicable after the close of its fiscal year- 
end. Capital credits cannot be assigned, however, until the 
cooperative's annual financial statements have been audited. The 
amount of such capital credit assignment, therefore, may net be 
available within 60 days of the cooperative's fiscal year-end, 
depending -upon whether its hnnual audit has concluded. Additional- 
ly, many distribution cooperatives are member-owners of generation 
and transmission cooperatives (G&T's) , and as such, are entitled 
to receive capital credits from the GAT. Since these capital 
credits are considered byi distribution cooperatives to be non- 
operating incomes which impact their margins, it would be virtually 
impossible to determine the appropriate capital credits due the 
distribution cooperative from the GAT, and consequently due the 
distribution cooperative * s i own member-owners, within 60 days after 
the close of the distribution cooperative's fiscal year. 


Second, providing the tlmihg of when the capital credit cash payout 
will be made is even more problematic. Capital credits are typi- 
cally paid out in cash to members ( i ,e. . retired) several years 
after the capital credit jassignment. While many cooperatives, 
pursuant to policies of their boards of directors, have established 
capital credit retirement cycles which set the timing of capital 
credit cash payout, such timing can be changed at the discretion 
of the cooperative's board of directors in response to the changing 
capital needs of the cooperative. If, during the period before 
capital credit retirement, |the cooperative experiences the need for 
increased capital resulting from some catastropihic circumstances 
such as tornadoes or sevisra ice storms, changes in available 
financing or other changing conditions, it might be necessary to 
withhold payment of thosp capital credits. Additionally, as 
discussed below, the coopeifatlve is prohibited from paying capital 
credits unless the cooperative has met the financial standards 
established by the United states Department of Agriculture, Rural 
Electrification Administration, and anyone else who is a co- 
mortgagcc with REA. 


Mure importantly, NRECA and 
require the cooperative to 
incorporation and, oonsequer 
Under subsection (c) , coop 
tion of expiration of a c 
unpaid capital credits 
above, the government is e 
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tne method and at the tim«^ provided for in the cooperative's by- 
laws. Provisions requiring payment at the expiration or temina- 
tion of a contract would generally be inconsistent with the very 
terns and conditions which subsection (a) recognises as controlling 
the provision of service from a cooperative to one of its aeabers, 
the government. Such actions on the part of the cecperative would 
also most likely violate applicable state laws which govern the 
operation of cooperatives within the particular state. 


Capital credits are unique ^o not-for-profit electric and telephone 
cooperatives and, of necessity, must be treated in a manner which 
is consistent with their byf-laws, as well as all applicable federal 
and state laws. A cooperative has no "profits'* to be disbursed as 
investors. Rather, to the extent that income exceeds costs, these 
"margins'* accumulate as capital credits. They are, in accordance 
with the cooperative's by-laws, returned to the member-o%mers in 
direct proportion to their j use of electricity. Return of capital 
credits to a cooperative's! members Is made in a manner which must 
be consistent with the reqjiirements of the cooperative's by-laws. 
As a member of the cooperative, the government is entitled to be 
paid its capital credits consistent with the cooperative's by-laws; 
it is not however, entltlejd to special privileges. Provision of 
capital credits to the government in a manner which is inconsistent 
wiUi the cooperative's by-laws would grant the government a 
preference over other cooperative members. 


Preferential treatment forj the government ' s capital credits over 
those of the ether cuuperaUive members could result in an slectric 
cooperative's loss of cooperative status under federal income tax 
lavs. Maintenance of cooperative status Is required in order to 
preserve an electric coopei^ative ' s income tax exemption. In order 
to qualify for cooperative status, an electric cooperative must 
conduct its business in a cioupsrativs manner, or on a "cooperative 
basis", treating similarly! situated members equally. 




Additionally, rural electric systems, as generally email "not-for- 
profit" entities, have linjited sources of capital. The majority 
of their capital requirements are met by the REA. Zn order to be 
eligible for these loans, jrural electric systems ars rsquired to 
develop and maintain certain equity levels. Disbursing capital 
credits may be restricted qr prohibited by REA, depending upon the 
equity level of the borrower. Thus, Mpaying the capital credits 
as required in Part 92.24i|-i3 could be in violation of the terms 

within the government's e%m mortgage 
the cooperative to default on its 
lenders, or at a minimum, oeuld prevent 
ing to serve the government's load where 
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Part 52.241-8 Connection Charges 


Part 52.241-8 Connection Ctiarae . also creates a procedure which is 
inconsistent with the way in which cooperatives operate as not-for- 
profit member-owned systems. Under the proposed rules, the cost 
of providing connection facilities for the government would be 
shifted from the government to other cooperative members. While 
not only unfair to other cooperative members moat probably this is 
also a violation of the : cooperative's by-la«re and the state 
statutes which govern the! way cooperatives operate within the 
state . 


Part 52.241-8 provides in Relevant part that the government shall 
pay a connection charge to cover the contractor's cost of furnish- 
ing and installing new connection facilities. Then, on each 
monthly bill for service furnished, the government receives a 
credit until the accumulation of credits equals the amount of such 
connection charge. This Is inappropriate where the contractor is 
a not-for-profit cooperative ahd these credits would require other 
cooperative members to beat the cost of facilities constructed to 
meet the requirements of the government, as well as their own. 

In a cooperative utility, tates are based upon the actual cost of 
doing business. connection fees are typically charged only in 
cases In which the rats applicable to the prospective consumer is 
not adequate to meet the expected coats of serving him. Since the 
rate does nut cover the cost of the facility needed to serve the 
government, providing the Government with a credit for connection 
facilities which were built to serve the government's own load 
would mean that those costs would have to be borne by the coopera- 
tive's other members. Thisi would not only be unfair to those other 
members who are already payjlng the coat of facilities built to meet 
their loads, but would prgbably be in violation of the coopera- 
tive's by-laws, as well as I stats statutes which govern the way in 
which cooperatives operate! within the state. such action could 
also be considered as an unjlawful disbursement of capital credits. 

Oecause of the unique nature of rural slsctric cooperatives, we 
request s meeting with you Go discuss the problems presented by the 
proposed rule. Should you have any questions, please feel free to 
contact Michael Oldah, MRBCA's Regulatory Counsel, at (202) 857- 
9607. ' 
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Dan L. Brown 
Oeneral Manager/CEO 
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General Services Administration 
FAR Secretariat (VRS) 

18th & F Streets, N.W. , Room 4041 
Washington, D.C. 20405 

RE: In Reference to FAR Case 91>13 

Our File No.: 303,869.1 

Dear Sir: 

Golden Valley Electric Association, Inc., is a rural electric 
cooperative association in the State of Alaska, which serves nearly 
50,000 interior residents. Golden Valley Electric Association and 
its members wish to express opposition to the proposed FAR Case 91- 


In section 52.241-13 Capital Credits, subsection (a), the 
proposed regulation states that the government shall be treated “as 
any other member, entitled to capital credits consistent with the 
bylaws of the cooperative." Subsection (a) should be the light 
that guides the proposed regulation on the acquisition of services 
from utilities. Unfortunately, subsections (b) , (c) , and (d) are 
inconsistent and directly adverse to the interests and intent of 
the bylaws of Golden Valley Electric Association. 

Capital credits, which are allocated from the operating 
margins of the cooperative, are the only equity within the 
cooperative utility system, and are paid to members depending on 
the financial condition of the cooperative. 

Subsection (c) , requiring payment of all unpaid credits upon 
termination or expiration of this contract is also in violation of 
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the bylaws. All members of the co-op must leave the capital 
credits in the control of the co-op for several years after 
termination for use as its equity. Sound financial planning 
requires flexibility in paying out capital credits. The association 
cannot operate if required to pay out capital credits as proposed 
in FAR 91-13. 

Additionally, it would be impossible for Golden Valley 
Electric Association to furnish a list of accrued credits by 
contract number, year, and delivery point within sixty days after 
the close of the contractor's fiscal year. The process of 
allocation and notice of capital credits is as follows: 

1. The books have to be closed for the year; 

2. The audit must be performed; 

3 . An analysis of the financial condition of the co-op must 
be done. 

4. The board of directors for the co-op has to approve the 
proposed allocation of capital credits for the year. 

On average, this process takes six months - well in excess of 
the two month limit that would be imposed by subsection (b) . No 
other member of the cooperative may insist on notice within sixty 
days. To allow' the government such preferential treatment would be 
a clear violation of the bylaws, and would result in unacceptable 
costs to all cooperative members. 

Further, Golden Valley Electric Association questions the 
requirement that all capital credits be payable by certified check. 
However, as long as the cost of processing a certified check is 
deducted from the distribution, it may prove acceptable. 

In conclusion, subsections (b) , (c) , and (d) are in direct 
conflict with subsection (a) of the proposed rule. It is Golden 
Valley Electric Association's mission to provide electric service 
to the members at the lowest cost consistent with sound economic 
use of resources through responsible management of its capital and 
equity. Section 52.241-13 would make it impossible for Golden 
Valley to adequately achieve its mission. Though the government is 
a valued customer of the cooperativ*e, the imposition of this 
proposed rule would have a profoundly detrimental effect on the 
internal accounting issuing system of the cooperative, in addition 
to resulting in prejudicial discrimination against the other co-op 
members. As stated, the proposed rule is Unacceptable, and if 
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passed, Golden Valley Electric Association may be precluded from 
offering continued services to the government. 

Yours, 

BIRCH, HORTON, BITTNER & CHEROT 

Cory R. Borgeson 

Local Counsel for Golden Valley 

Electric Association 


JAG/ Iks 

cc: Senator Ted Stevens 

Senator Frank Murkowski 
Congressman Don Young 
NRECA Dave Hutchins 
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VIA TELZCOPIBR f2Q2^ SQi^aaiit 


Ms. Beverly Fayson 

General Services Adainistration 

FAB Secretariat (VRS) 

18th and F Streets, N.W., Boom 4041 
Washington O.C. 20405 


Dear Ms. Fayson: 

These comments refer to PAB Case 91-13. 

w-H-v, Company, Inc. and its subsidiaries agree 

comments submitted by the Edison Electric 
Institute C£EI) which apply to the Acquisition of Utility Services 
the Federal Acquisition Begulation (PAB) to the extent that 
they would apply to utility services in Hawaii. 


that the proposed FAB changes applicable to 
Snder comply with the intent of Congress 

^ Department of Defense Appropriations Act 

of 100-202, which requires that federal purchases 

of utility services be consistent with State law. Adopting the 
comm^its of EEl will ensure that this happens. It is particSlaS? 

final regulations reflect the ESI comments and 
^ technical language. These changes are 

rSSrSSSL'sysSSS''' 


Should you have any questions 
call me at (808) 543-4700. 


regarding this 


issue, 


please 
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An HEI Company 


National Rural Electric 
Cooperative Association 



iSUU Massachusetts -\\enue, N.W. 
Washington, D.C. 20036 
Telephone: 202 85"-9500 


July 23, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 
Washington, D.C. 20405 


R£: Comments on Proposed Federal Acquisition Regulation: Acquisition of 
Utility Services. 56 Federal Register 23982 (Mav 24. 1991) (FAR Case 91-131 

Dear Sir or Madain: 

NRECA is the national service organization for the more than 1,000 rural electric 
systems which service 25 million consumer-owners in 47 states. Many of these systems 
provide electric service to federal facilities; consequently, these proposed regulations will 
have a direct impact upon these systems. 

NRECA is concerned that many of the provisions of the proposed rule would 
unintentionally have serious impacts on cooperatives and their members because they 
ignore the unique way in which cooperatives are structured as member-owned, not-for- 
profit entities. Adoption of these rules as proposed could require violations of 
cooperative by-laws; articles of incorporation; United States Department of Agriculture, 
Rural Electrification Administration (REA) mortgage requirements; as well as state laws 
governing cooperative operations when electric service is provided to covered federal 
installations. 


Part 52^1-13 Capital Credits. 

Of primary concern to NRECA are subsections (b) and (c) of proposed Part 52.241-13 
Capital Credits . NRECA agrees with subsection^ (a) to the extent that it indicates that 
the government is a member of the cooperative and, as such, must comply with the 
bylaws of the cooperative, just as any other member of the cooperative. 
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By contrast. NRECA believes that compliance with the requirement ot subsection (b). 

to state, within 60 days after the close of the fiscal year, the amount of capital credits 
to be paid to the government and the date the payment is to be made, would be difficult, 
if not impossible. 

First, providing the amount of the capital credit accrued within 60 days of the fiscal year- 
end would pose a problem for some cooperatives. An electric cooperative typically 
provides notification of, or assigns, capital credits annually to each of its members as 
soon as practicable after the close of its fiscal year-end. Capital credits cannot be 
assigned, however, until the cooperative’s annual financial statements have been audited. 
The amount of such capital credit assignment, therefore, may not be available within 60 
days of the cooperative’s fiscal year-end, depending upon whether its annual audit has 
concluded. Additionally, many distribution cooperatives are member-owners of 
generation and transmission cooperatives (G&Ts), Md as such, are entitled to receive 
capital credits from the G&T. Since these capital credits are considered by distribution 
cooperatives to be non-operating incomes which impact their margins, it would be 
virtually impossible to determine the appropriate capital credits due the distribution 
cooperative from the G«feT, and consequently due the distribution cooperative’s own 
member-owners, within 60 days after the close of the distribution cooperative’s fiscal 
year. 

Second, providing the timing of when the capital credit cash payout will be made is even 
more problematic. Capital credits are typically paid out in cash to members ffe.. retired) 
several years after the capital credit assignment While many cooperatives, pursuant to 
policies of their boards of directors, have established capital credit retirement cycles 
which set the timing of capital credit cash payout such timing can be changed at the 
discretion of the cooperative’s board of directors in response to the changing capital 
needs of the cooperative. If, during the period before capital credit retirement the 
cooperative experiences the need for increased capital resulting from some catastrophic 
circumstance such as a hurricane, changes in available financing or other changing 
conditions, it might be necessary to withhold payment of those capital credits. 
Additionally, as discussed below, the cooperative is prohibited from paying capital credits 
unless the cooperative has met the financial standards established by the United States 
Department of Agriculture, Rural Electrification Administration and anyone else who is 
a co-mortgagee with REA. 

More importantly, NRECA believes that subsection (c) would require the cooperative 
to violate its own by-laws, articles of incorporation and, consequently, state laws 
governing cooperatives. Under subsection (c), cooperatives would be required, upon 
termination or expiration of a contract, to pay the government for all unpaid capital 
credits. As indicated in subsection (a) quoted above, the government is entitled to be 
paid for capital credits via the method and at the time provided for in the cooperative’s 
by-laws. Provisions requiring payment at the expiration or termination of a contract 
would generally be inconsistent with the very terms and conditions which subsection (a) 
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recognizes as controlling the provision of service from a cooperative to one of its • 
members, the government. Such actions on the part of the cooperative would also most 
likely violate applicable state laws which govern the operation of cooperatives within the 
particular state. 

Capital credits are unique to not-for-profit electric and telephone cooperatives and, of 
necessity, must be treated in a manner which is consistent with their by-laws, as well as 
all applicable federal and state laws. A cooperative has no "profits" to be disbursed to 
investors. Rather, to the extent that income exceeds costs, these "margins" accumulate 
as capital credits. They are, in accordance with the cooperative’s by-laws, returned to 
the member-owners in direct proportion to their use of electricity. Return of capital 
credits to a cooperative’s members is made in a manner which must be consistent with 
the requirements of the cooperative’s by-laws. As a member of the cooperative, the 
government is entitled to be paid its capital credits, consistent with the cooperative’s by- 
laws; it is not however, entitled to special privileges. Provision of capital credits to the 
government in a manner which is inconsistent with the cooperative’s by-laws would grant 
the government a preference over other cooperative members. 

Preferential treatment for the government’s capital credits over those of the other 
cooperative members could result in an electric cooperative’s loss of cooperative status 
under federal income tax laws. Maintenance of cooperative status is required in order 
to preserve an electric cooperative’s income tax exemption. In order to qualify for 
cooperative status, an electric cooperative must .conduct its business in a cooperative 
manner, or on a "cooperative basis," treating similarly situated members equally. 

Additionally, rural electric systems, as generally small "not-for-profit" entities, have 
limited sources of capital. TTie majority of their capital requirements are met by the 
REA. In order to be eligible for these loans, rural electric systems are required to 
develop and maintain certain equity levels. Disbursing capital credits may be restricted 
or prohibited by REA, depending upon the equity level of the borrower. Thus, repaying 
the capital credits as required in Part 52.241-13 could be in violation of the terms and 
conditions contained within the government’s own mortgage requirements, could cause 
the cooperative to default on its mongage with REA or other lenders, or at a mi ni muTn, 
could prevent the cooperative from competing to serve the government’s load where such 
competition is consistent with state laws. 


Part 52.241-8 Connection Chaiites 

Part 52.241-8 Connection Charge, also creates a procedure which is inconsistent with the 
way in which cooperatives operate as not-for-profit member-owned systems. Under the 
proposed rules, the cost of providing connection facilities for the government would be 
shifted from the government to other cooperative members. While not only unfair to 
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other cooperative members, most probably this is also a violation of the cooperative's by- 
laws and the state statutes which govern the way cooperatives operate within the state. 

Part 52.241-8 provides in relevant part that the government shall pay a connection charge 
to cover the contractor’s cost of furnishing and installing new connection facilities. Then, 
on each monthly bill for service furnished, the government receives a credit until the 
accumulation of credits equals the amount of such connection charge. This is 
inappropriate where the contractor is a not-for-profit cooperative and these credits would 
require other cooperative members to bear the cost of facilities constructed to meet the 
requirements of the government, as well as their own. 

In a cooperative utility, rates are based upon the actual cost of doing business. 
Connection fees are typically charged only in cases in which the rate applicable to the 
prospective consumer is not adequate to meet the expected costs of serving him. Since 
the rate does not cover the cost of the facility needed to serve the government, providing 
the government with a credit for connection facilities which were built to serve the 
government’s own load would mean that those costs would have to be borne by the 
cooperative’s other members. This would not only be unfair to those other members 
who are already paying the cost of facilities built to meet their loads, but would probably 
be in violation of the cooperative’s by-laws, as well as state statutes which govern the way 
in which cooperatives operate within the state. Such action could also be considered as 
an unlawful disbursement of capital credits. 

Because of the unique nature of rural electric cooperatives, we request a meeting with 
you to discuss the problems presented by the proposed rule. Should you have any 
questions, pleasd feel free to contact Michael Oldak, NRECA’s Regulatory Counsel, at 
(202)857-9607. 



Executive Vice President 
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Federal Acquisition Regulation; ) FAR Case 91-13 

Acquisition of Utility Services ) 

COMMENTS OF THE AMERICAN GAS ASSOCIATION 

The American Gas Association (A.G.A.) files these comments on the proposed 
revision of the Federal Acquisition Regulations (FAR) (56 Fed. Reg. 23982 (May 24, 
1991)). 

A.G.A. is a national trade association comprising some 250 natural gas distribution 
and transmission companies located throughout the United States. A.G.A. members 
account for 85 percent of the nation's total annual natural gas utility sales. Many 
members sell and transport gas for the federal government. Hence, A.G.A. has a vital 
interest in this proceeding. 

I. SUMMARY 

In these comments, A.G.A. shows that Executive Order No. 12612, reprinted in 
52 Fed. Reg. 41685 (Oct. 30, 1987), and the Federal Property and Administrative 
Services Act (FPASA), 40 U.S.O. §471, require that the proposed regulations be modified 
to make it clear that executive agencies and departments (collectively referred to here as 
federal agencies) must abide by state policies governing utility service, including service 
areas and service Conditions. 
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II. FEDERAL AGENCIES MUST COMPLY WITH STATF POLIClgS 

§41.004-1 (d)(1) and (e) of the proposed regulations bar an agency from buying 
electricity in any way that is "inconsistent with state law governing the providing of electric 
utility service, including state utility commission rulings and electric utility franchises or 
service territories established pursuant to state statute, state regulation, or state-approved 
territorial agreements.” 

As discussed below. Executive Order No. 12612 and the FPASA mandate that this 
principle be applied to the acquisition of other utility services as well, including natural gas 
transportation service.’ 

Executive Orders have "the force and effect of a statute".^ As a result, federal 
agencies must comply with Executive Orders. Executive Order No. 12612 requires 
executive departments and agencies to abide by a prescribed set of federalism principles 
designed to ensure that the federal government does not encroach on the authority of the 
states to address local issues, as resen/ed by the Tenth Amendment to the U.S. 
Constitution. A copy of Executive Order No. 12612 is attached in Appendix A of these 
comments. 

The Executive Order notes that ”[i]n most areas of governmental concern, the 
States uniquely possess the constitutional authority, the resources, and the competence 


’The revised regulations cover only "utility services" 
(§41.000) • regulations expressly do not encompass the purchase 
of commodities, such as natural gas, from a utility 
(141.002(b)(4)). 


^Asso_ciation..For women In Science v. Calif ana. 566 F.2d 339, 
344 (D.C. Cir. 1977). 




“3“ 

td discern the sentiments of the people and to govern accordingly . . . ' (§l(e)). The 
"constitutional authority" referred to are the powers reserved for states by the Tenth 
Amendment. The Executive Order observes that "[tjhe nature of our constitutional system 
encourages a healthy diversity in the public policies adopted by the people of the several 
States according to their own conditions, needs, and desires." (§1 (f)). 

As a result, the Executive Order declares that "Federal action limiting the 
policymaking discretion of the States should be taken only where constitutional authorify 
for the action is clear and certain and the national activity is necessitated by the presence 
of a problem of national scope" (§3(b)). 

Especially significant here is the directive in the Executive Order that requires 
federal agencies, "when undertaking to formulate and implement policies that have 
federalism implications", to "[r]efrain to the maximum extent possible, from establishing 
uniform, national standards for programs and, when possible, defer to the States to 
establish standards." (§3(d)(2)). This directive is reinforced by the statement that "[a]ny 
regulatory preemption of State law shall be restricted to the minimum level necessary to 
achieve the objectives of the statute pursuant to which the regulations are promulgated" 

(§4(C)). 

The concern about infringing on state authority is highlighted by the establishment 
in the Executive Order of spedal procedures to be applied if there is even the possibility' 
of an Infringement "As soon as an Executive Department or agency foresees the 
possibility of a conflict between State law and Federally protected interests within its area 
of regulatory responsibility", declares the Executive Order, "the department or agency shall 
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consult. to the extent practicable, with appropriate officials and organizations representing 
the States in an effort to avoid such a conflict" (§4(b). 

Moreover, the federal government has recognized that it is bound by state policies 
regarding utility service. Tbe FPASA, 40 U.S.C. §§471, 481(a)(4), authorizes GSA to 
represent the federal government in proceedings before state public service commissions 
(PSCs). The federal government "submits to the state’s determination, through its 
regulatory agency, as to the availability and cost of public utility service."^ A treatise 
notes/ 

Since 1949, the GSA has closely monitored and, in some cases, intervened 
in rate hearings before state commissions where the rates requested by a 
utility would greatly affect the cost of services to the United States 
government. GSA gives dose attention to rate design to insure that the 
government does not pay a disproportionate part of any increase and is not 
discriminated against in the setting of rates. 

Indeed, a PSC cannot impair the right of GSA to represent the federal government in PSC 
proceedings.^ 

The proposed regulations recognize the federal government’s interest in PSC 
proceedings. For example, the proposed regulations require federal agencies to notify 
GSA if "a regulated supplier proposes changes in rates or terms and conditions of sen/ice 
that may be of Interest to other Federal agencies and intervention before a regulatory 


American Gas Association, Regulatio n of the Gas Industry . 
§4. 12 [4] (1990). 

^ited States v. Public Service Commission . 422 F. Supp. 676 
(D. Md. 1976) . 
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bpdy is considered justified". (§41. 006-2(b)). The agency can ask GSA to authorize the 
agency to intervene on its own behalf in the PSC proceeding. In addition, the proposed 
regulations say that any PSC order that changes the rates of a utility that provides sen/ice 
to a federal agency "shall be made a part of the contract [between the utility and the 
federal agency] by contract modification" (§41 .006(c)). Hence, the federal government 
recognizes that it is bound by PSC orders. 

The federalism principles underlying Exeojtive Order No. 1261 2 .and the FPASA 
require that the proposed regulations make it dear that federal agencies must abide by 
policies established by states when procuring utility service. These policies include the 
franchises grarrted by most states to utilities, induding natural gas local distribution 
companies (LOCs), to serve a specific service area.” In return for a franchise, LOCs have 
an obligation to serve ail of the needs of the consumers in the service area. LOCs built 
their distribution systems to serve these needs. This package of service obligations and 
business opportunities would be undermined if federal agencies could ignore service 
areas determined by a state. Hence, federal agendas must adhere to the service area 
determination by the state. 

It bears emphasis that adherence to the service area determination by the state 
does not necessarily affect a federal agency’s choice of a natural gas supplier. As noted, 
the proposed regulations address only natural gas transportation service, not sales' 


^a'tional Association of Regulatory Utility Commissioners, 
"1989 Annual Report on Utility and Carrier Regulation" (referred to 
here as "NARUC Report"), table 69, pp. 564 (1990). 
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service. Moreover, virtually all LDCs provide transportation service.' 

Likewise, the federalism principles underlying Executive Order No. 12612 and the 
FPASA require that the proposed regulations make it clear that a federal agency sihould 
negotiate a contract that is consistent with the service conditions in the tariff approved by 
the state’s PSC. Service conditions, too, are a local concern and are best addressed by 
the state. Most states require utilities to obtain regulatory approval in order to construct 
facilities and provide service.* Forty-nine states and the District of Columbia regulate the 
rates for natural gas service for ultimate consumers.* 

There is a substantial risk that state policies regarding service conditions would be 
undermined if the proposed regulations allow federal agencies to insist upon service 
conditions that are inconsistent with conditions approved by the state. Likewise, an LOC 
might be subject to conflicting obligations. For example, the contract provision mandated 
by §52.241-10 authorizes the agency to "[a]t any time . . . designate any location within 
the service area of the Contractor [utility] at which utility service shall commence or be 
discontinued." An agency might argue that this provision allows it to "bump", or interrupt 
service to, an existing shipper at a delivery point or to require the utility to construct 
facilities to provide service at any location. That could conflict with the service priorities 
in the PSC-approved tariff and undermine state policies. 

recent survey by A. 6. A. found that 92 percent of LDCs 
provide transportation service. "Gas Distribution Industry Pricinq 
Strategies - 1990 Update", p. 4. . 

*NARUC Report, tables 67 & 68, pp. 560-563. 

*NARUC Report, teUsle 4, pp. 420-421. 
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This compelling state interest in ensuring compliance with its policies is reinforced 
by the directive in the Executive Order that federal agencies “[rjefrain, to the maximum 
extent possible, from establishing uniform, national standards for programs and, when 
possible, defer to the States to establish standards" (§3(d)(2)). There is "no problem of 
national scope" that could justify deviating from this mandate to abide by state policies 
(§3(b)). 

Hence, the federalism principles underlying Executive Order No. 12612 and the 
FPASA require that agencies abide by state policies regarding utility service areas and 
operations. The proposed regulations should incorporate a provision that reflects this 
directive. 

Thank you for this opportunity to comment. 

Respectfully submitted, 

July 23, 1991 By; 

Kenneth M. Albert 
Counsel, Legislative and 
Regulatory Affairs 
American Gas Association 

Andrea R. Hilliard 
Director, Legislative and 
Regulatory Affairs and 
Assistant General Counsel 
Arrierican Gas Association 
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For further information concerning these comments, please contact: 

Kenneth M. Albert 
Counsel 

Legislative and Regulatory Affairs 
American Gas Association 
1515 Wilson Boulevard 
Arlington, Virginia 22209 
703/841-8464 
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Title 1— 


Executive Order 12612 of October 28. 1987 


The President 


Federalism 


By the authority vested in me as President by the Constitution and laws of the 
United Slates of America, and in order to restore the division of governmental 
responsibilities between the national government and the Slates that was 
intended by the Framers of the Constitution and to ensure that the pnnctples 
of federalism established by the Framers guide the Executive departments and 
agencies in the formulation and implementation of policies, it is hereby 
ordered as follows: 

Section 1. Definitions. For purposes of this Order 

(a) “Policies that have federalism implications ’ refers to regulations, legisla- 
tive comments or proposed legislation, and other policy statemenu or actions 
that have substantial direct effects on the States, on the relationship between 
the national government and the States, or on the distnbution of power and 
responsibilities among the various levels of government. 

(bl "Slate" or “States" refer to the States of the United States of America, 
individually or collectively, and. where relevant, to Slaw governments jnclud- 
ing units of local government and other political subdivisions established by 
the States. 

Sec. 2. Fundamental Federalism Principles. In formulating and implementing 
policies that have federalism implications. E.\ecuiive departments and agsJ*- 
cies shall be guided by the following fundamental federalism principles; 

(a| Federalism is rooted in the knowledge that our political liberties are best 
assured by limiting the size and scope of the national government. 

(b) ‘The people of the Slates created the national government when they 
delegated to it those enumerated governmental powers relating to matters 
beyond the competence of the individual States. All other sovereign powers, 
save those expressly prohibited the States by the Constitution, are reserved to 
the States or to the people. 

(c) The constitutional relationship among sovereign governments. Slate and 
national, is formalized in and protected by the Tenth Amendment to the 
Constitution. 

(d) The people of the States are free, subject only to restrictions in the 
Constitution itself or in constitutionally authorized Acts of Congress, to define 
the moral politicaL and legal character of their lives. 

(e) In most areas of governmental concern, the States uniquely possess the 
constitutional authority, the resources, and the competence to discern the 
sentiments of the people and to govern accordingly. In Thomas Jefferson s 
words, the States are “the most competent administrations for our domestic 
concerns and the surest bulwarks against antirepublican tendencies. 

(H The nature of our constitutional system encourages a healthy divwity in 
the public policies adopted by the people of the several States according to 
their own conditions, needs, and desires. In the search for enlightened public 
policy, individual States and communities are free to experiment with a 
variety of approaches to public issues. 
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(g) Acts of the national govemment-whether legtslat.ve. executive, or ludicia^ 
n nature-mat exceed the enumerated powers oi that government ^noer i. e 
?oSLution violate the principle of federalism esiaoiisneo by the Framers. 

(h) Policies of the national government should recognize the responsibility 
of-^nd should encourage opportunities for-individuals. families, neighbor- 
So^Js locargov^lSLni and private associations to acnieve their personal, 
social, and economic objectives througn cooperative effort. 

of Ih. ».<lon.l g.v.nm.«« should b. 
resolved against regulation at the national level. 

^ Federaiism Policymaking Criteria. In addition to the fundamental 

wh60 foitnuiating and ixnplcniroting poiici6S that^ ha 

tions: . 

fal There should be strict adherence to constitutional prindpl^ ExeCTUve 
aa^es should closely examina the constitutional and 

tal Review of Federal Proems ’) remains in effect for the programs an 
activities to which it is applicable. 

fbl Federal action limiting the policymaking disOTtion of the 
takS^oniy where constitational authority for the )* of 

ttd the national activity is necessita^by the presence of a problem of 
qnti onal scope. For the purposes of this Order 

(1) It is important to rmmgmao tha distinction bst wcsn pio blsM 

sraoe (which may justify Federal action) and problems that are merely 

SSSoim “t SU J (wSch wiU not jnatiiy Fmter.^ *5TjirZi.T 
States, acting individuaUy or together, can effectively deal with them). 

(2) Constitutional authority for Federal action is clear and ® 

authori^ for the action mky be found in a 

tion. there is no provision in the Constitution 

the action does not encroach upon authority reserved to the Sta . 

(c) With respect to national policies administered jjj® ^ 

aovemment should grant the States the maximum admimstrauve bisection 
SSTnt™s°Je. F^eral oversight of State administration is neither neces- 
sary nor desirable. 

(d) When undertaking to formulate and implement policies that have federal 
ism implications. Executive departments and agenaes shalL 

(Ij Encourage Slates to develop their own polides to achieve program obiec 
tives and to work with appropriate officials in other States. 

(2) Refrain, to the -maximum extent possible.’ from establishiiig unifprm. 

'5.S3S1 mid. whS pd«ibl.. deter to the Stete. to eeubl.,. 

•tmiclArdt* 

(3) When national standards are reqi^ consult 

unA organizations rapresanting tha Slates in developing 

See. 4. Special Requirements for Preemption, (a) To the ***®*J*P®!^‘“®’^ J 

Uw. Executive departmenU and agendas shall f “'J^v'^her thrstatu- 
otherwise. a Federal statute to preempt Slate law only '*'"®‘? 
contains an express preemption provision or there »®“® ^®' 
nel neble evidence compelling the condusion that the Con^ss intende 
SnSmption of SUte law. or wh« the exercise Stateau^nty d^ct 
r-rweflirt« With the exerdae of Federal authority under the Federal statut 
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(b) Where a Federal sUtute does not preempt State law (as addressed in 
subsection (a) of this section). Executive departments and agencies snail 
constne any authorization in the statute lor the issuance of reguiations as 
authorizing preemption of Slate iaw by ruie*maKing oniy wnen the statute 
expressly authorizes issuance of preemptive reguiations or there is some other 
firm and palpable evidence compelling the conclusion that the Congress 
intended to delegate to the department or agency the authonty to issue 
regulations preempting State law. 


(c) Any regulatory preemption of State law snail be restricted to the minimum 
level necessary to achieve the objectives of the statute pursuant to which the 
regulations are promulgated. 


(d) As soon as an Executive department or agency foresees the possibility of a 
conflict between State law and Federally protected interests within iU area of 
regulatory responsibility, the department or agency shall consult, to the extent 
practicable, with appropriate ofEcials and organizations representing the 
States in an effort to avoid such a conflict. 

(e) When an Executive department or agency proposes to act through adjudi- 
cation or ruloMnaking to preempt State law. the department or agettcy shall 
provide all affected States notice and an opportunity for appropriate participa- 
tion in the proceedings. 


Sec. S. Special Requirements for Legislative Proposals. Executive departments 
and agencies shall not submit to the Congress legislation that would: 

(a) Directly regulate the States in ways that would interfere with functions 
essential to the States' separate and independent existence or operate to 
directly displace the States’ ^edom to structure integral operations in areas 
of traditional governmental functions: 

(b) Attach to Federal grants conditions that are not directly related to the 
purpose of the granC or 

(c) Preempt State law, unless preemption is consistent with the fundamental 
federalism principles set forth in section 2. and unless a clearly legidmate 
national purpose, consistent with the federalism policymaking criteria set 
forth in section 3. cannot otherwise be met 


Sec. 6. Agency Implementation, (a) The head of each Executive department 
and agency shall designate an official to be responsible for ensuring the 
implementadon of this Order. 

(b) In addition to whatever other actions the designated ofGcial may take to 
ensure implementation of this Order, the designated official shall detemune 
which proposed policies have sufficient federalism implications to warrant the 
preparation of a Federalism Assessment With respect to each such policy for 
which an affirmative determination is made, a Federalism Assessment as 
described in subsection (e) of this section, shall be prepared. I^e department 
or agency head shall cotuider any such Assessment in all decisions involved 
in promulgating and implementing the policy. 

(c) Each Federalism Assessment shall accompany any submission concerning 

the poUcy that is made to the Office of Management and Budget pursuant to 
Executive Order No. 12291 or 0MB Circular No. A-19. and shall: ; 

(1) Contain the designated offlciars certification that the policy has been 
assessed in light of the principles, criteria, and requirements stated in sections 
2 through 5 of this Order 

(2] Identify any provision or element of the policy that is inconsistent with the 
principles, criteria, and requinments stated in sections 2 throe^ S of this 
Order 



(3) Identify the extent to which the policy imposes additional costs or burdens 
on the States, including the likely source of funding for the States and the 
ability of the States to fulfill the purposes of the policy; and 



(41 Identify the extent to which the policy would affect the States’ ability to 
dischaf^ traditional State govenunental functions, or other aspects of Slate 
sovereignty. 

Sec. 7 Covenunent-wide Federalism Coordination and fleview. (a) In impie- 
mentmfl Executive Order Nos. 12291 and 12498 and 0MB Circular No. A-19. 
the Office of Management and Bu^et to the extent permitted by law ana 
consistent with the provisions of those authorities, shall take action to ensure 
that the policies of the Executive departments and agencies are consistent 
with the pnncipies. criteria, and requirements stated in sections 2 througn 5 ot 

this Order. 

(b) In submissions to the Office of Management and Budget pursuant to 
Seculive Order No. 12291 and 0MB Circular No. A-19. Executive depart- 
menu and agencies shaU ‘^enjify proposed replatory 
sions that have significant federalum implications and shall addrws anv 
subsuntial federalism concerns. Where the dep^tnenU or . 

aoorooriate. substantial federalism concerns should also be addressed m 
notices of proposed rule-making and messages transmitting legislative propos- 
als to the Congress. 

See. 8 . ludidai Review. This Order is intended only to improve thiJ "internal 
manaaement of the Executive branch, and is not intended to create any nght 
or benefit substantive or proceduraL enforceable at law by a party against the 
United States. iU agencies, its officers, or any person. 
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General Services Adalnletratlon 
FAR Secretariat (VRS) 

18th and F Streata NW Roan 4041 
Washington, D.C. 20405 

Subject: FAR Case 91-13 

Dear Sir: 

The purpose of this letter is to provide written ccsments 
concerning the proposed rule on acquisition of services from public 
utilities (58 Federal Register 23982) issued by the General 
Services Administration. 

Specifically, Copper Valley Blectric Association (CVSA) , a member 
owned cooperative, is concerned about Section 41.007J. (Part 
52.241-13 (a) through (d)) and would make the following comments. 


52.241-13 (a) As part of it's Squity Management program, CVSA has 
established policy whereby a targeted rotation 
period of capital credits is determined; however, 
due to a number of unforeseen circumstances any 
cooperative canhot predict with absolute assurance 
the time of payment of capital credits. 


52.241-13 (b) 


CVBA's Bylaws provide for annual noticing of capital 
credits assigned to each member within a reasonable 
time after the end of the fiscal year (December 31) . 
CVBA policy further mandates this noticing take 
place by June 30 following the end of the fiscal 
year. The Rural Electrification Administration 

(RBA) requital audit reports to be completed by 
April 30. CVIX would be usable to meet cbe 60 day 
req^ramant dua to cba abort tlna fraoa allowad and 
would raconasd a doadllsa a adaiaBUt of 30 dava 
aftar tba XSX audit report dua data, la addition 

S cvai wiSd 

?? ■ itata a apaclfic data that eas^tai 

cradlt. Miiga-d gj. jjg «P-tal 
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52.241-13 (c) CVSA is a tax exempt non-profit cooperative. 

Preferential (early) retirement of capital credits 
vould not only be a violation of our Bylaws and 
Policy, but vould be lilcely to jeopardize our tax 
exeunt status. REA and Internal Revenue Service 
requirements are clear as to limitations imposed on 
retirement of capital. 


52.241-13 (d) The requirements that payments be made by certified 
checlc, cite contract numbers and indicate status of 
unpaid capital credits is onerous. CVBA is 
considered a small cooperative, yet capital credit 
disbursements often involve thousands of checks. 
The record keeping burden imposed by this proposed 
rule will serve to increase the cost of providing 
service to current members. All capital credit 
refunds reference member numbers and are sent to the 
last forwarding address provided by the patron. 
Checks also reference the period for which the 
refund is made. C7SA believes this degree of 
reporting should be adequate for federal contracts. 


p sumrize, the proposed rule includes terminology which is 
inconsistent with CVBA Bylaws and the cooperative form of business 
organization. CVBA reconneads the General Services Administration 
work directly with the National Rural Electric Cooperative 
^sociation to address these inconsistencies prior to issuance of 

® specifically addresses 
non profit operation of our cooperative. 


Sincerely, 


tobert A. Nllkinson, CPA 
Manager, Administration and Finance 

Enclosure 
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obXi^At:*^ 1m Aoooun^ on a pat~ rnnarf b«a±jB 

of opojra^ Xai 9 ^'^ooote« ami aacpanaaa 

^•oaivodl «#i.^li 'flM undaarafeandijn9 ‘felkaH f-^a^ 
ajra furaXaha<l t»y t:lM» manfi n i aa capXfcaLl. V1 m> 
AaaocXa-timn ot>X±«atm<l eo pay by «nradX^a 

and ajcpanaaa. ' Tba booica and*^^aooa^S? of^^ba 
Aaaoc±at;±on alkaXX ba aaa up acKl leapt: *«« aaoli 
a aannaa fbab at: bba and of aacrto f XaeaX yaaa 
t:l»a — ounfe of oapXtsaX, Xf any ao f-ii-ml abad 

eradXfcad Xn an a ppa opg Xafca a S co ad^bo bfaa 
crapX-fcaX aoeount: of aaelk aoadaajTr blia 

AaaocXabXon altaXX, aXbltXn a -rnnaoiialtl a ^Xaa 
afbar blaa eXoaa of bba fXaeaX yaaa^ nobXfy 
aacta oiambar of btia amounX. of capXbaX ad 
oaadXbad 1:o hXa account:# 


<b> PaovXdad, bbad XndX^XdnaX nobXcaa of 
aucli aoaoun-fea fuanXaliad by aacb BMaabaa abaXX 
aXX ^*** AaaocXatXon nobXf Xaa 

S^Mcb**a«aJbaa^***** * j 

Cor bXaaaaXf bba apacXf Xc aaounb of capXbaX 
■o exadX-bad bo bXn. 


io> AXX aucb aamunba caradXimd bo bba capXbaX 
accovmb of any aambaa abaXX faaaa bba amaa 
ababua aa blaou^b bbay bad baan paXd bo bba 

oblXpabXon to do mo, and ^be*aoabw xr £»d bbm 
CumXabad tba AaaocXabXon cojrraapondXao 
amounta for capXtaX . * 
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« aon-proflt baaXa, tha AaaoeXitXon ?2 
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of aa — ignon off tilaa oapi.'fe.«X 

of 

Xn *nrX-blJi9 ‘felwfi 
capital oo ecadX'teocl oir oooXg n odl » auo 
My bor bo rotdjrod pjrXor* t:o ^Ifto ^ 
capital would o^liojcwXso loo jrofcXjrod 
pcoviaieoa of -feiio ByX&ws, ‘feo irot^X. 
capital looadXa-toXy upon oucli X.i 
gMora l applieo-t Xon •X'feuai-fc.Xons of 

kiiid« and aocb Xo^aiX r’opiraooafcA^X'V’oOv • 
agcoo upoas PROVXDBD, howo-v^X', 
financial condX'bXon of -telio Assoc Xot.Xon 
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(j) Tbo AosocXs'feXonr toefoars xo'feXc’Xn^ amy 
capital croditod to any ansmbor’ * s account , 
ahall dodoct thscef tom any amount owXng Oy 

with intocoot tAscoon at tAs AXasJca^ Xo^aX 
rate on judgoenta Xn affect wAen aucA amount 
b a cana oeocdno^ coMpoundecI annuaXXy. 

(k) Aa aaabajrs of tAs AssocXatXon, Ay 
d ealing witb tAe AaaocXatXon, acJcxKwXed^s 
that tba tacBM and pjrowXsXona of tAe 
Articlaa of Inco j rporatXon auad ByXa%ra sAaXX 
conatitnte and Ae a contcact between tAe 
Aaaociatlon and eacA menbec, and Act A tAe 
Aaooeiation and tAe memAeca aare bound Ay 
ancfa a contract, ata fuXXy as tAou^A eacA 
an a bnr bad indXe-XduaXXy aX^ned a sapazrate 
inatmaent oontaXnXnQ aucA teems and provX— 
aiona. The pcov’XsXoaa of tAXa ajrtXoXe of 
tba Bylaws abaXX Ae caXXed to tAe attentXon 
of aaefa asabac of tAe AsaocXatXon Ay post— 
Xng, in a conapXcuoua pXace, Xn tAs AssoeXa— 
tion’a office. 

fl) Tba allocation of pateona^e capital 
aball be aada Ay dXateXet aa defined Xn 
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To; General Services Administration, FAR Secretariat (VRS) 

From: Paul E. Weatherby, Pr es ident/CEO, Cobb Electric Membership 

Corporation 

Date: -July 22, 1991 . 

Subject: General Services Administration, Proposed Rule Change On 

Federal Acquisition Regulation; Acquisition of Utility 
Services (FAR Case 91-13) 



After reviewing the General Services Administration (GSA) proposed 
rule on the acquisition of services from utilities (56 Federal 
Register 23982) and more specifically section 52.241-13 Capital 
Credits, Cobb Electric Membership Corporation would like to make 
the following general comment about capital credits and the 
proposed rule and then comment on specific concerns related to the 
adoption of this rule in its proposed format. 


First, we believe it is important to understand that capital is 
provided by a cooperative's membership through its rate structure. 
By nature, a rural electric cooperative and the bylaws under which 
it operates recognizes that each dollar received from its members 
in excess of its cost of electric service is an investment by the 
members in the cooperative which at some time in the future the 
member is entitled, the allocation of these margins (net 
revenues) to members or patrons should assure equitability and be 
credited to those members who provided the capital whether it is 
recorded in current year margins or deferred to a later period. 


As one oC#Alier largest and fasted growing distribution cooperatives 
in the n mtf o m ir Cobb Electric Membership Corporation recognizes the 
Governmeiiiljl^Mktitlement to capital credits in a manner that is 
consiatea^il^^ the bylaws of the cooperative. As a member of a 
cooper a tiweK.t^ should be entitled to a list of accrued 

capital ered^ip; vithin a reasonable time after the close of the 
cooperative* each calhndar year»^ whichever is 
more appeopriafh- for finaBeiaf reporting purposes. A reasonable 
period might per provided for^^a- section 12 

hBd Securityr-.dgreeaie^Ck- pith the 
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Secondly and more specifically, this proposed rule on capital 
ii'.wijt'; ; i scjv i f i can t concern to Cobb Electric Membership 

Corporation. Tlie rile jeopardizes the basic means for 
r a p i t a I I z i Oil a t ■ >.^pe r a t i v e . The primary s o u r c e of equ i t y <■ a p i t a I 
for a cooperative is its margins. Before a rural electric 
cooperative can consider efforts to raise capital from sources 
outside the Federal Government the financial stability of the 
cooperative must be sound. Investors have traditionally been 
concerned about financial stability and the going concern aspects 
of a business. One way of measuring a cooperative's financial 
stability and ability to meet its future obligations is to look at 
financial ratios. Ratios such as TIER (Times Interest Earned), 
current ratio (current assets to current liabilities) and debt to 
equity (long term debt as a percentage of equity) are important 
barometers. Investors want to make sure their investments are 
safe and that the level of risk is acceptable. Mandatory payments 
of capital credits erodes equity, cash and cash equivalents used 
to meet working capital requirements. This erosion appears to be 
counter productive to moving EMC's toward private financial 
markets. For a cooperative to meet its operating needs in such an 
environment would require higher rates to fund the higher cost of 
money needed to' satisfy investors concerned about the increasing 
risks associated with the industry. Higher rates would make the 
cooperatives less competitive in the market place and would add to 
the financial problems already concerning the Rural 
Electrification Administration. 

To pay the Government upon termination or expiration of a utility 
service contract with the GSA and the utility supplier for all 
capital credits assigned to them would not be consistent with the 
bylaws of most cooperatives since a specific method and time of 
payment is not always spelled out in the bylaws. Even when these 
elements are spelled out they would not normally provide for 
immediate payment upon the happening of a given event, 
specifically the termination of service. Allocation methods vary 
among electric distribution cooperatives. Some allocate margins 
based on the first-in* first-out method (FIFO), others use a 
last-in, first-out method (LIFO) and still others use a percentage 
method, or other special methods that may require discounting or 
payment to deceased patrons. Some cooperatives have rotating 
cycles otliors do not. The common thread among all is that the 
adopted method probably gave consideration to local political and 
economic factors as well as applicable state statutes. To disrupt 
current practice by providing an out-of-pocket payment without 
regards to existing bylaws is not onljr unfair to other members 
within the same customer class but also inequitable between 
classes. Most patronage capital methods provide for payments to 
be made over a number o^ years* Often cooperatives do not have 
regular cycles^ Thisr* la: par tieul arty.. true for. fast, growing 
cooperatives hawii^ JiajrgW'cai^ proiect' expenditures te> meet 
service demands'* re^ui^^ cash he avaital^e. ta'meet 
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hardships on these 
are already scarce. 


c ouuu i t uie n t i 
cooper a t i ves 


111 the lutiii'e Ci.>.,il<i iuipMie .ui(i.it 
by straining cash resources that 


In summary, amounts to be refunded through capital credit payments 
should be driven by equity levels, capital improvements and cash 
flow considerations. To make exceptions for the Federal 
Government could violate the common law principles of cooperative 
taxation in that all earnings must be returned to members on an 
equitable basis. Patronage dividends must be allocated and paid 
in accordance with a pre-existing legal obligation which is 
democratically controlled. The proposed rule on capital credits 
may also violate the pre-existing legal obligation between all 
patrons and their cooperative, because it may disrupt existing 
bylaw provisions to such an extent that it actually impairs 
existing vested contractual rights. 


Cobb Electric Membership Corporation appreciates the opportunity 
to submit the above comments to the General Services 
Administration. We hope that these comments along with any others 
received wiH be given careful consideration before adoption of 
the final rule. . 


S 


incer ely • 




Paul E. Weatherby ^ 
President/CEO 


cc: Mr. Bob Bergland, General Manager, NRECA 

Ms. Brenda Edwards, GEMC 

Mr. Jere T. Thorne, GEMC Director of Governmental Affairs 




Sawnee 

Electric Membership Corporation 

P.O. Box 266 
Cumming, Georgia 30130 
Cumming - (404) 8g7-2363 
Adama — (404) 577-4576 



July 22, 1991 


General Services Administration 
FAR secretariat (VRS) 

18th & F streets, N. W. 

Room 4041 

Washington, D.C. 20405 
RE; FAR Case 91-13 


Dear Gentlemen: 

I am writing you in response to the May 24, 1991 Federal 
Register Filing of the above referenced proposed rules. I serve 
as Executive Vice-President and General Manager of Sawnee Electric 
Membership Corporation, an electric cooperative located in Northern 
Georgia. 

I am very concerned with this proposed niling for several 
reasons. The first and most important reason centers around the 
government's entitlement to capital credits while consistent with 
our current bylaws should not establish the government as a 
privileged class of consumer. The second hey centers around the 
goveniment wishing to be advised of accrued capital credits within 
60 days after the close of our fiscal year. This proposal is not 
acceptable and not practical for several reasons . Our complete 
capital credit base is not ]cnown by this date. We do know the 
operating margin by years end but other capital credits (associated 
organizations and G & T) are not known. With regard to payment of 
unpaid capital credits upon termination of the contract/service, 
this cannot be done since it would erode the capitalization 
philosophy which supports our corporation. Currently payment is 
only made upon death of the member/consumer. 

The final point I would ask that you consider is the 
definition of payment date. As you well know these funds are used 
to provide strength and balance to the corporation between 
accounting periods. These funds support the day to day operation 
as well as insure future mortgage paym«nts. Our bylaws allow our 
Board to decide if financial condition warrant the retirement of 
the prescribed year and further REA has certain criteria which must 
be considered the capital credit retirement which could supersede 
the Boards wishes. 
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These are thoughts for your consideration. Please review 
these ideas in considering this proposed ruling. Thank you for 
your consideration. 


Sincerely, 

SAWNEB ELECTRIC MEMBERSHIP CORPORATION 




Michael A. Goodroe 
Executive Vice-President 
and General Manager 


MAG/kr 


Lamar 

Electric Membership Corporation 

P. 0 . Box 40/204 College Drive / Barnesville, Georgia 30204 /Phone (4041 3S8- 13$3 

July 22 , 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F. Streets, NW 
Room 4041 

Washington, DC 20405 
RE FAR Case 91-13 

Below are comments from Lamar Electric Membership Corporation 
regarding proposed rules on Capital Credits and Connection 
Charges: 

Government entitlement to capital credits "consistent with 
the bylaws of the cooperative..." as stated in subsection (a) 
is acceptable, but it is not entitled to become a privileged 
class of customer. 

Furnishing a list of accrued capital credits within 60 days 
after the close of the cooperative fiscal year is not 
acceptable, because with subsidiary (G&T) capital credits and 
other unknowns to consider it may be impossible to determine. 
Also, in subsection (c) upon termination all unpaid capital 
credits would have to be paid to the government. Subsections 
(b) and (c) would cause bylaws to be violated in most cases. 
Also this could violate the FIFO requirement in most 
cooperative bylaws. If so it would impair a vested 
contractual obligation and violate the constitutional 
prohibition against laws impairing vested contractual rights 
in private contracts. 

This sets a precedent which jeopardizes the basic means of 
capitalizing a cooperative. The capital credit in reality 
would become a liability rather than equity. 

Mandatory payment erodes capital and capital ratios which REA 
requires in its mortgage instruments and other lenders rely 
upon in their loan underwriting considerations for 
cooperatives. 

By virtue of the erosion of capital ratios and the shift of 
cooperatives to more omnibus financial markets, cooperative 
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consumers will have to pay higher rates to fund higher 
interest cost. 

Startinq the "date payment is to be made..." for cooperatives 
which don't have a regular cycle would be a 

problem could be handled if the rules "^^de clear that this 
reauirement applies only if the cooperative has some regular 
cj?li that it tries to follow and that circ^stances could 
cLnge that. For example; "Cooperative anticipates that 
payment will be made on or about December 1, 2011. 

This out-of-turn payment is unfair to the other cooperative 

who cannoi Sve their capital credit until many years 
liter or upon death instances where cooperatives pay 
^deceased Capital credits." This requirement may change the 
tax exempt status because xt could be 
inclnliitlnt with thS requirements of the lES for cooperative 
status, that the cooperative operates on a cooperative 
basis." 

under the proposed rules, the cost of providing connection 
facilities for the government would be shifted from the 
cSviri^in? t^the olher members. Unfairness is »» i^ue, but 
orobably this is also a violation of the bylaws and state 
stItSes which govern the cooperative. The cooperative could 
also be exposed to unethical and maybe unlawful disbursement 
of cap!t“ Credits. The procedure that would be created from 
this rule would be inconsistent with the way in which 
cSope«t?veroperate as member-owned capital credit systems, 
not patronage dividend systems. 

The drafter of the proposed rule seems to be referencing a 
non-exempt, subchapter T 

The non-exempt cooperative is subject to possibly accelerate 
payment rules under the tax law. Their earned eq y ^ 
excess margins are, as a rule, referred to as patronage 
^ividLds " The term "capital credits" is commonly used in 
«^«?in|’to as "pawonagi dividends." The term "capital 
credits’ is commonly used in referring to excess margins only 
by 501(c) (12) tax-exempt organization such as the EMCs. 

If you have questions or comments, please contact me. 


Yours truly , 




Raleigh Henry 
Manager 



ROANOKE ELECTRIC MEMBERSHIP CORPORATION 
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r,ENERAJ. SERVICES ADMINISTRATION 
FAR SECRETARIAT (VRS) 
iSTH & F STREETS NW 

RM 4041 • 

WASHINGTON DC 20405 


REF: FAR CASE 91-13 

Dear Sir: 

Attached hereto is a copy of North Carolina AEC's conments regarding the 
above case on behalf of its 28 member EMCs. Roanoke EMC concurs fully 
with all items covered in these comments. 

Paragraphs (b) and (c) of Section 52. 241-13, "Capital Credits" are most 
offensive in that if placed into effect as stated, they would in effect 
place government agencies above laws and legal principles which ordinary 
citizens are subject to. We strongly feel such an action would riot be 
in the best interest either of government agencies or the general citi- 
zenry; and, if publicized, would be offensive to the American public. 

We respectfully request that these two paragraphs be changed to provide 
for government agencies to receive the same treatment as do ordinary 
citizens. 


Very truly yours. 



Eugene W. Brown, Jr. 
General Manager 
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North Carolina 

Association of Electric Cooperatives, Inc. 

3400 Sumner Boulevard 
Posi Office Box 27306 
Raleigh, North Carolina 27611 
Telephone; (919) 872-0800 
July 19, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 

SUBJFCT: FAR CASE 91-13 

Dear Sir: 

As the statewide organization representing the 28 electric membership 
corporations in the State of North Carolina, we have serious concerns 
regarding the above- referenced Federal Acquisition Regulation ("FAR"). 

The section which particularly concerns us is 52.241-13, entitled "Capital 
Credits.". 

Paragraph (b) of that section would require a cooperative furnishing 
electricity to a government agency pursuant to the FAR to provide a list 
of accrued capital credits by contract number, year, and delivery point 
within 60 days after the close of a cooperative's fiscal year. It also 
requires the cooperative to state the date payment would be made. These 
portions of the proposed regulations are contrary to State and Federal law 
and deference should be given to the requirements of law. 

The requirement of providing a list of accrued capital credits within 60 
days after the close of a cooperative's fiscal year runs counter to the 
following legal and administrative concerns. First, under Federal law 
cooperatives are not required to mail capital credit notices to their 
members and may satisfy capital credit notification requirements simply and 
cheaply by publishing a notice to the customers telling them how they 
thmselves can calculate capital credits for a given year. Second, doing 
this within 60 days after the end of a given fiscal year may be an 
impossibility. Many cooperatives are themselves members of supply 
cooperatives and do not know the capital credits allocated to them by their 
suoply cooperative within 60 days after the end of a given fiscal year and 
thus cannot include supply cooperative capital credit allocations within 
overall capital credits until they receive capital credit notices from their 
supply cooperatives. 

Stating the date payment of capital credits is to be made is a problem until - • 
such time as the cooperative's board of directors authorizes the retirement 
of capital credits. It is only then that the cooperative can state the date 
that payment is to be made. 
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Sincarely yours, 

Wayne D. Keller 
Executive Vice President 


cc: 


Managers,. 28 NCAEC member systems 


^IhlS'lSS' 

Randolph Electric 
Membership Corporation 
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General Services Administration 
PAR Secretariat (VRS) 

18th and F Streets, N.W. , room 4041 
Washington, DC 20405 


Comments on FAR Case 91-13 

I feel very strongly that the proposed section 52.241-13 
should not be included in the proposed rule on the acquisi- 
tion of services from utilities ( Federal Register 5623982) 
at 41.007(j). The refund of capital credits by rural 
electric cooperatives is a very complex matter encompassing 
the cooperative by laws, many different state laws, federal 
laws, and REA regulations and guidelines. This arbitrary 
contract language would result in conflict between these 
aspects of management and regulation and the GSA. 

One of the basic tenets of cooperative philosophy is that 
each member is treated fairly and equitably and all members 
are treated the same. This proposed contract provision 
would take away this right of the local cooperative. Some 
state laws might also be in conflict with this provision. 
The area that could really cause a conflict has to do with 
the REA mortgage. The mortgage states specific situations 
under which cooperatives cannot, under any circumstances, 
refund capital credits. 

Many cooperatives have a provision in their by laws stating 
that capital credits will be refunded to deceased members. 
Some cooperatives consider a business that is no longer 
active a deceased member. Other cooperatives do not. In 
the cases that by laws provide that defunct businesses are 
considered to be deceased members, any Federal facility 
would automatically receive its capital credits. 

One possible way to eliminate this problem would be for 
each Federal facility to negotiate into its contract rates 
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that would exclude the payment of capital credi ts.-::^-Thi s is 
done by some cooperatives with large industrial loads. 
Even if this were considered, it would seem that the coop- 
erative by laws would either have to allow this arrangement 
or be silent on it. I also believe that REA would have to 
approve any such contracts. 

Let me stress that I feel that these matters should be 
handled on a case by case basis and that no across the 
board language should be included in this rule. 

Submitted By: 

/ 


Bob L. McDuffie 

Executive Vice President and General Manager 
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July 23, 1991 

VTA EXPRESS COURIER 

General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W., Room 4041 
Washington, D.C. 204G5 

RE: Comments of the Idaho Cooperative Utilities Association on Proposed Federal 

Acquisition Regulation: Acquisition of Utility Services, 56 Fed. Reg. 23982 
(1991) 

FAR Case 91-13 

Gentlemen: 

The Idaho Cooperative Utilities Association (ICUA) is an Idaho nonprofit corporation that 
represents the collective interests of the fourteen rural electric cooperatives that provide electrical 
service to over 150,000 consumers in the state of Idaho. ICUA regularly represents its members 
in matters before Congress and various federal and state administrative agencies. 

ICUA strongly objects to the General Services Administration’s (GSA) promulgation of 
the proposed rule in this proceeding relating to the imposition of new requirements for electric 
services procurement contracts between the federal government and rural electric cooperatives. 
Specifically, ICUA objects to the proposed requirement that a Cooperative pay, within sixty days 
after the close of its fiscal year, any unpaid capital credits due the federal government. ICUA 
also objects to the proposed requirement that the cooperative pay the federal government any 
unpaid capital credits upon the termination or expiration of an electrical services contract. 

A rural cooperative’s capital base is funded through the payment of capital credits 
(generally in the form of a monthly incremental payment as a part of an electric service bill) by 
consumers/members of the cooperatives. Under existing accounting, and capital reserve 
requirements imposed by the federal government (through Rural Hectrification Administration 
lending requirements), by state law (through Idaho’s cof^rate statutes, articles of incorporation 
and by-laws), a cooperative retires (pays back to consumer members) paid in capital credits only 
after such requirements are met. Accordingly, capital credits are only retired when mandated 
capital reserve requirements are met. Retirements, as a matter of law, occur on a 
nondiscriminatory, nonpreferential basis. The proposed rule totally contravenes the long 
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esuiblished, legally mandated method of retiring capital credits. It violates both existing federal 
and state law. It could potentially jeopardize a cooperative’s financial stability by taking 
critically important capital out of a cooperative at times when it may be inappropriate to do so. 


In addition to submitting these comments, ICUA fully supports and endorses the 
comments made in this proceeding by the National Rural Electric Cooperative Association, as 
well as the enclosed comments of ICUA members Kootenai Electric Cooperative, Northern 
Lights Cooperative and Raft River Rural Electric Cooperative. 

We urge GSA representatives to follow the suggestion of the National Rural Electric 
Cooperative Association and arrange a meeting with staff from that organization to obtain a 
better understanding of how rural cooperatives operate. We believe that GSA will find it 
appropriate to modify the proposed rule in a manner that conforms to these comments after such 
a meeting. 


Thank you for your consideration. 


Sincerely, 


RLE/np 

Enclosures 


DAVIS WRIGHT TREMAINE 

Roy L. Eiguren 
ICUA General Counsel 


cc: Hon. Steve Symms, United States Senate 


Hon. Larry Craig, United States Senate 


Hon. Larry LaRocco, Member of Congress * 
Hon. Richard Stallings, Member of Congress 







The General Scr.ioa Administrauon (GSA) recenily published a proposed rule on the ac . 
services from utilities (56 Federal Retristij B9K2). As part uf th.s rule, the GSA is pmposmg at scetton 
41.lXJ7(j) that the follON^ing language be added to all coDincts hecween Fc<1cmI iacilitic5 and cooperative 
utilities find paragraphs fb) and fe) un? M Pedncallv troublinjt): 


52.241-13 Ciipiial Credits 

(a) The Government is a member of the (cooperative name) and as any other 

member, is entitled to capital credits coasisiem with the by-laws of the cooperative, which states the 
obligation of the Contractor to pay capital crediu and which specifics the method and lime ot payment. 

(b) Within 60 days after the close of the Contractor’s fiscal year, the Contractor shall furnish to 
the Contracting Offiver, or the designated representative of Ihc G)ntracting Officer, in writing a list 
of accrued credits by contract number, year, and deHvery point. Also, the Contractor shall state the 
amount of capital crediLs to be paid to the Government and the dale the payment is to be made. 

(c) Upon termination or expiration of this umiraci, unless the Government directs that unpaid 
capital crediu are to he applied to another contract, the Omtractor shall make payment to the • 
Government for the unpaid crediu. 

(d) Payment of capital crediu will be made by ceriUlcd check, payable to the Treasurer of the 

United Sutes; and forwarded to the Contracting Officer at unless otherwise dirked 

in writing by the Contracting Officer. Checks shall cite the current or last contract number and indicate 
whether the check is partial or final payment for all capital credits accrued. 


Kootenai Electric Cooperative, inc. 


July 19, 1991 

General Services Administration 
FAR Secretariat (VRS) 

18th and F. Streets, N.W. , Room 4041 
Washington, D.C. 20405 

Ref; FAR Case 91-13 

Gentlemen: 

We are alarmed by your proposed rule on the acquisition of 
services from utilities (56 Federal Register 23982). 

The proposed rule would blatantly require us to discriminate 
against the consumers-owners of this cooperative in favor of 
the U.S. government. We, like our sister cooperatives all 
across the nation, are governed by state corporate law and 
our by-laws. 

Now comes the General Services Administration with the 
arrogance to propose over riding the state • s authority to 
govern as well as the cooperative's by-laws. Further, to 
stipulate special treatment right down to dictating 
accounting procedures and payment of capital credits by 
certified check. Maybe we should require GSA to pay its 
utility bills on time with a certified check? 

The proposed rules are ill advised and totally unnecessary. 
We are a nonprofit business. That means whatever margin we 
earn is owned (capital credits) by the people who paid it, 
including GSA. As required by our state law and our by-laws 
all of our members will be refunded their capital credits on 
exactly the same basis. We do hot discriminate between the 
poor elderly widow trying to survive on social security and 
the powerful GSA. You should not either. 

Sincerely, 


Charles Y. Walls 
General Manager 

cc: Richard Stallings 

Larry Larocco 
Steve Symms 
Larry Craig 

W. 2451 Dakota Ave. • P.O. Box 278 ♦ Hayden, ID 83835-0278 
(208) 765-1200 • Fax (208) 772-5858 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W./ Room 4041 
Washington, D.C. 20405 

Re: FAR Case 91-13 


Dear Sir or Madam: 

Careful review of the proposed rules found at 23982 Federal 
Register/Vol . 56, No. 101/Friday, May 24, 1991, appear to be 
nothing more than an attempt to circumvent federal law which 
requires “that none of the funds appropriated by the Act or any 
other Act with’ respect to any fiscal year by any department, 
agency, or instrumentality of the United. States may be used for the 
purchase of electricity by the Government in any manner that is 
inconsistent with state law governing the providing of electric 
utility service, including state utility commission, rulings and 
elective utility franchises or service territories established 
pursuant to state statute, state regulation, or state-approved 
territorial agreements," by requiring contract clauses that would 
require many cooperatives to violate their own By-laws, Articles of 
incorporation, state law, and/or provisions in their mortgage 
agreements with the Rural Electrification Administration, National 
Rural Utilities Cooperative Finance Corporation and/or others. 

Starting at 23982 and running through 23987, there are many 
references to Area Wide Contracts, Standard Specification Formats, 
Standard Annual Review Formats, Authorization Forms, Standard Form 
(SF) 26 Award/Contract. However, there are no samples or 
specifications included, so it is impossible to anticipate just how 
time consuming this paperwork will be. no final rules should be 
published until after interested parties have had an opportunity to 
comment on these items. 

The proposed rules state that “The paperwork reduction Act 
does not apply because the proposed* changes to the FAR do not 
impose recordkeeping information collection requirements or 
collection of information from offerors, contractors, or members of 
the public. This is a direct contradiction of the requirements 
under 41.004-5 which has a detailed list of items that -will be 
required, many of which will require detailed analysis. 
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Section 41.005 also requires a substantial a.tount of papervcrk 
of born tne agency desiring service and the utility, that will 
supply that service, again i.h direct conflict wich the state.T.ent 
made concerning the Paperwork Reduction Act. 

•There are a number of items under Part 52-Solicitation 
Provisions and Contract Clauses that would force us to refuse to be 
a party to any contract that contained them. They are: 

1. Service Provisions 

(a) Measurement of. Service 

(1) "and read by the contractor at its expense." 
We are a rural electric cooperative serving a large 
area with low density. To hold down costs, our 
members read their own meters and supply them to us. 
This provision would force us to give preferential 
treatment to government installations and would 
increase the costs to our other members. 

■(2) “The contractor shall read all meters at 
periodic intervals of approximately 30 days, etc." 
Again, we are a low density rural electric 
cooperative and require our members to read their 
meters and supply us with them. As pointed out 
above, this provision would require preferential 
treatment for government installations at the 
expense of other members. 

(b) Meter Test 

(1) “test contractor-installed meters at intervals 
not exceeding one year, etc." Electric meters are 
probably the most accurate and dependable measuring 
device used in a trade or business today. Requiring 
annual testing is absolutely not cost-effective. It 
will only add to the already high costs of system 
operations and provide no benefit. 

(2) (3) These two items are part of the operating 
requirements of every electric utility that I am 
familiar with and are not needed in a contract. 

(d) Continuity of Service 

(1) "or other variatioh of service shall aggregate 
more than one hour during any period hereunder, an 
equitable adjustment shall be made in the monthly 
billing, etc." Billings for electric service are 
based on the amount of power actually used. During 
outages, no power would be used so there would be no 
bill for power used. For this reason, this clause 
is unnecessary and excess verbiage. 


L A 


*U C| 



General Services Adr.inisrrarion 
uly 19, 1991 
ace 3 . 


(2) This section poses a problem in that it could 
transfer costs from the government to the other 
members on an inequitable and discri.minatory basis. 
Depending on the circumstances, it could provide for 
preferential treatment of the government at the 
expense of the other members. 

52.241-7 Change in Terms and Conditions of Service for 
Unregulated Suppliers,. This entire clause is unacceptable as 
written. It would confer on the government rights and 

privileges not available to any other members of the 
cooperative. It would require that the cooperative incur 
additional costs for the benefit of the government at the 
expense of the other members. 


Also under item (c), it refers to a Disputes clause, but I can 
find nothing in these proposed rules to indicate what might be 
required to settle a dispute. Until the proposed procedures 
for settling a dispute are published and we have an 
opportunity to comment on them, no final rule should be 
published.’ 

52.241- B Connection Charge. This section again gives 
preferential treatment to the government at the expense of the 
remaining members of the cooperative and, therefore, would be 
totally unacceptable. 

52.241- 13 Capital Credits. 

(b) This section would be impossible to comply with. We 
would be unable to ascertain the amount of capital 
credits to be allocated until after the year-end audit is 
completed and the Board of Directors authorizes the 
allocation of capital credits. This would normally 
be somewhere between 120 to 180 days after the close of 
the fiscal year. Also at this time, we would have 
serious problems trying to list out accrued capital 
credits by contract number, year, and delivery point. At 
the time of the allocation, it would be impossible to 
give a date that the capital credits would be refunded. 
We are currently retiring capital credits accumulated in 
the early 1970s and attempting to maintain a 20-year 
cycle. However, the retirement of capital credits is ^t 
the discretion of the Boajrd of Directors after an 
analysis of the financial condition of the cooperative 
and a determination that such a retirement will not 
impair the financial integrity of the cooperative. This 
is done annually. 
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(c) This clause rnust be eli.tiinated completely as it 
would require us to violate our By-laws, Articles oi 
Incoroorat ion , -Idaho State law, Morttana State law, 
provisions of our Mortqage Agreements with the Rural 
Electrification Administration and provisions of our 
Mortgage Agreement with National Rural Utilities 
Cooperative Finance Corporation. 

(d) This clause must also be eliminated completely as it 
would require us to give preferential treatment to the 
government at the expense of the rest of our members . 

Sincerely, 

NORTHERN LIGHTS, INC. 

LaVerne Stolz, 

Director of Finance & Adm. 

LS:blp 

cc; Senator Larry Craig 
Senator Steven Symms 
Senator Max Baucus 
Senator Conrad Burns 
Congressman Larry LaRocco 
Congressman Richard Stallings 
Congressman Ron Marlenee 
Congressman Pat Williams 
Mike Oldak 
Roy Eiguren 




Raft River Rural 
Electric Cooperative, Inc. 
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July 17, IWl 

General Services Administration 
l*AR Secretariat (VRS) 

18th Nad F. Street, N.W. Ruim 4tMl 
Washington, D.C. 20405 

R1U-: I'ARCaM-OI H 

Dear Sir. 

Your recently published proptised rule on the acquisition of services troin utilities (56 Federal 
Register 2.^982) ccri»«nly causes me a great iunouni of concern. 

As I understand the GSA is proposing in section 41.007 (j) that the following four paragraphs' 
be added to all contracts between federal facilities and cooperative utilities. To be pen'ecily 
honest, 1 find each of the four iwiragraphs not only offensive l>ui, additionally tlnd several de 
menis contained in your proposal extremely discriminatory. 

I shall addrcs.s each of the paragraphs individually referenced 52.241-13: 

(A) 'Hie government is a member of the (Cooperative Name) , and 

as any other member, is entiile*! to ('apiial Credits consistent with ihc By I.awi ol the coopera- 
tive, which slates the oliligaiion of the contracUir to pay Capital Credits and which 'jpctil'ics 
the metIuKt and lime of payment. 

RHSPON.Si:; 

I support the idea ol treating all members exactly the siimc and i>a>ing them on the same rou- 
lion Plus, I believe the method should be amsistem with that provided lor in the By-Uw.s. 
Hie only method of changing this method should be limifcd to the vole of die mcinlx;rs. Fur- 
ther, the idea of specifying a siiccific lime as to the payment of such, should be solely at the 
(liscrclion of the duly elected Hoard of Directors and not niundalcil .w you have proposed. 

(li) Within 6<) days after the close of the coniracuir's li.scal year, the coninictor shall furnish 
to the contracting iilficcr, or the designated representative of the coir.racting officer, in writing 
it list of accnietl credits by contract number, year,* and delivery txnni. Als»), the contractor 
shall stale the aniouni of Capital Credits to be paid to the fiovcrimicnt and the dale payment is 
to be made. 
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RnSPONSIl; 

This oarticular naracT^h isexircincly offensive since your proposed n»lc making apjjears lu be 
an end run effort lo circumvent the authority of the members of the Cooperative, plus usurping 
the discretionary authority of the duly dect^ members of ihe Board, wlnc.i by the way the 
Government agency, as a member, had the privilege ot clcciinB. 


For vou lo arbitrarily set 60 davs is also an invasiw of the members authority, since once 
Haain the Hy-Uws as establish^ may be something more or less than yotir lime frame. 
Aaain we tJtai it is our responsibility to inform yoti as soon as |x».vsiblc as to the amount 
of Capital which will be credited to your capital account each year. However, your desire to 
have this reported by delivery point and contract number is again asking lor special handling 
and preferenlial consideration. Why should we di.scriminaic against all of our other members, 
for your convenience? Personally, your proposal requesting that each coiiiracl number be 
seureuaied for i he ijurpo.tc of showing the amount of capital credited to that specific service 
woo'd be no problem, provided each member had cmly one service. Bui, the Government as 
we!I*a.s the mujorily of our members have more than one conirad or one service. We coniinuc 
to feel obligated and proud lo notify cticli one ol our members as lo Uicir .'iccmal each year. 
Brt lo ask for ihis to be done on a scA'icc by service or contract by contract is extremely self- 
ish on vour part. To ask that coinddenlal to Ihis nolincaiion you he given the date ot ihc ac- 
tual retirement is loUiliy impossible. When you am.sidcr the uiik:mwn.s ihai can and will effect 
the cooperatives tlnancial condition, plu.s the restrictions that in our and many others cases 
could beprohibited by our mortgage agreement with our bankers. 

(C) Upon lermiration or expiration of this conlraci., unless the govcnimcni directs that the un- 
jiaicl Capital Crediut be applied to another contract, tlic contractor shall m.akc payment to the 
Gov^ment for the unpaid Capttai Credits. 


RliSPONSll: 

Auaiii. vou arc .iskiiig for piclcrcnlial treatment which would W a hl.itanl discrimination 
against the other members of the cwpcralivo. Unless your a.vsignmciu was to be made as 
providetl in tonforiiiarce lo the By*I Jiw.s, as established by the members ot irach cooperative. 

(O) Payment of Capital Credits will be made by certified check, payable to the Treasurer of 
the Unit^ States: and forwarded to the contracting officer at . unless other- 

wise dicctcd in wniing by the contracting officer. Cheeks shal! cite the current or last contract 
number and imlicate whether ike check is partial w final payment of all capital credits accrued. 

RliivPONSlj; 

It certiiinly seems funny that you would sivecifically request that n ccriilieri check is required, 
’through oui the years the payments we receive arc mjt by cermlcd check. In fact, for years 
anti years the Government agencies havelieen noiorioits for k'ing laic with their ivaymcins and 
refusing to pav any |Kiu:iic.s. Unlike all other members who have been forced to pay or be 
subject to disamnection of serv-ice, in our ease imlil all |MSt due and penalties have been paid. 


Please consider the abandonment of this proposal in preference of tlic By-Laws of those 
CiKiperaiivcs which the members (including you, the Govemment) have established anti further 
have iltc ability to change by another vote of the mcnihcrs. 
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(I hu:» always been my belief iHai ihis comury was founded on the principle o) “of ihc people, 
for the people, by ihc people* iioi rules which are "of the Goventment. lor the (jovemmeni, 
by the Government! 

1 am cnelosing a copy of the pertinent section from our By-ljiws^ W'hich show our technique 
and rules which we arc proud to operate by, 

•fhank-You for considering these points in your deliberation. 


Sincerely, 



CC: Richard Stallings 

Urry litrtKW 
Steve Symms 
Larry Craig 
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July 23, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, Room 401 
Washington, D.C. 20405 


Re: FAR case 91-13 


Gentlemen: 




These comments on your proposed rule making on Federal 
Acquisition Regulation; Acquisition of Utility Services, 48 
CFR Parts 6, 8, 15, 41, and 52, as referenced above are made 
on behalf of the Member-Consumers and Board of Directors of 
the Southern .Maryland Electric Cooperative, Inc. (SMECO, 
Cooperative).. My comments will be limited to Section 
52.241-13 Capital Credits . 

SMECo is a rural electric distribution cooperative 
founded in 1937, by farmers who were unable to obtain 
electricity from private power companies. They borrowed 
capital from the Rural Electrification Administration , an 
agency of the federal government, and built the lines and 
provided services on a non-profit basis. Today, SMECO 
serves over 94,000 services with 7,100 miles of lines. 

SMECO is owned and controlled by the people it serves, 
all of whom are members. Each, member has one vote in the 
election of SMECO ^s directors. The goal of SMECO has always 
been to provide the best service possible at the lowest cost 
consistent with good business practice. Not only does the 
Electric Cooperative Act of Maryland, under which SMECO is 
incorporated, require SMECO to operate on a non-profit 
basis, in addition, its bylaws insure that it does operate 
on a nonprofit basis. The by-laws constitute a contract 
between the cooperative and its members. The by-laws 
provide that all money paid in by consumers under the 
applicable rate schedules, over and above the cost of 
furnishing electric service, is paid to the Cooperative not 
for electric service, but as capital. The bylaws further 
provide that at the end of each calendar year, the amounts 
paid in, pursuant to the rate schedules, over and above the 
actual cost of furnishing the service, must be credited on 
the books of the Cooperative to the individual consumers on 
the basis of patronage in the form of capital credits. 
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Whenever the Cooperative is in a financial position to do 
so, the capital credits are retired by cash payments. 

SMECO serves many governmental and military 
installations in our service area which includes Southern 
Prince Georges, Charles, St. Mary's and Calvert Counties. 

The above referenced rule making, if adopted in it's present 
form, would create undue hardship and incur additional 
record keeping costs to the Cooperative. In fact, the terms 
of the proposed rule would require alteration of our bylaws 
to provisions that have been in effect for over 50 years. 

The proposed rule making would obligate the Cooperative 
to provide "within 60 days after the close of the 
Contractor's fiscal year... a list of accrued capital credits 
by contract number... and delivery point", at 52.241-13 (b) . 
The 60 day requirement would be onerous in that the 
Cooperative's books must be audited before capital credits 
are assigned. This process is generally completed within 90 
days of the fiscal year close. An additional 30 to 60 days 
are required for the assignment process. Clearly, a 60 day 
allowance is' inadequate. Also, capital credits are 
accounted for on a service account basis, which may not 
accommodate your requirement that they be listed by 
contract. 

At 52.241-13(0) the proposed rule would require the 
Cooperative to "apply" unpaid capital credits to "another 
contract" or "make payment for the unpaid credits". There 
currently exists no provision for the transfer of capital 
credits as contemplated in this rule. Such a system would 
create additional record keeping and administrative costs 
solely for accounts covered by this General Services 
Administration (GSA) rule. Additionally, the payment of 
capital credits are governed by the by-laws of the 
Cooperative and the Board of Directors. Payments of capital 
credits to accounts covered by this rule would follow those 
precepts, with no provision for immediate payment occurring 
at the termination or expiration of a GSA contract. 

Finally, at section 52.241-13 (d) , the proposed rule 
requires payment of capital credits to be by "certified 
check", and further, the check "shall cite the current or 
last contract number and indicate whether the check is 
partial or final payment for all cai^ltal credits accrued". 
Payment by certified check is an xinnecessary and costly 
requirement. SMECO has refunded over $17.7 million in 
capital credits through the issuance of regular disbursement 
checks, many to the Treasurer of the United States, with no 
problems. Also, as mentioned above, SMECO 's accounting for 
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capital credits are by service account and consumer number. 
There currently exists no provision to supply contract 
numbers at time of refund. Similarly, no provision exists 
to advise the recipient of a capital credit check with 
advise of partial or final payment. These additional 
requirements would add to the administrative costs of the 
Cooperative, and again, only serve the requirements of a 
minority of accounts subject to these regulations. 

I sincerely appreciate the opportunity to comment on 
your proposed rule making. If I may be of further 
assistance to you in clarifying or amplifying my comments, 
please don't hesitate to contact me. 


Very truly yours. 




I . Wayne Swann 
President 


IWS/AJS/ct 

cc: Michael Oldak, NKECA 
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BILL DL NCAN 

General Manager 
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July 16, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N. W., Room 4041 
Washington, D. C. 20405 

RE: FAR Case 91-13 


Dear Sir or Madam: 

In reference to the proposed rule in 56 Federal Register 
23982, Subsection 52.241-13 Capital Credits, we hereby state 
that we would be unable to comply with this rule if published 
as proposed. Subsection B under this proposed rule states 
that within si^xty (60) days we shall furnish your office a 
list of accrued credits. Normally this accrued patronage is 
not assigned until six to eight months after the end of the 
physical year; therefore, it adherence to this part of the 
rule would prove impossible on our behalf. 


Section C of this same rule states that upon termination or 
expiration of the contract we shall make payment to the 
Government for unpaid credits. As to date, our Board of 
Directors have not declared payout of any patronage capital. 
Therefore, at this time, it would also be impossible for us 
to comply to this section. In addition we feel it would be 
discriminatory to our other consximers to give the Government 
preferential treatment on the disbursement of the said 
capital credits. 
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Sincerely, 



General Manager 


BD:slv 

c: LVRECC Attorney Thomas S. Miller 





2128 Highway 39 Nomtm 
PHONE (601) 483-7361 


MERIDIAN. MISSISSIPPI 39301 

July 17, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, NW 
Roan 4041 

Washington, DC 20405 


Re: FAR Case 91-13 


Gentlemen: 


I wish to state EMEPA’s opposition to GSA's 41.007(j) , Section 52.241-13 Capital 
Credits (b) and (c) . Our cooperative has accrued capital credits for its members 
over the years as prescribed by the Rural Electrification Administration (REA) . 
Eauever, the 60 day notification period would be too restrictive as set forth in 
this rule. Requiring a date for payment of capital credits to be specific, due to 
a changing econanic condition, is also not acceptable. 

Under Section (c) maJdng payments to the government upon expiration of a contract 
would cause financial hardships on systems in this nation. 

I am opposed to having our system mandated into this requirement for government 
accounts. This clause will have a profound econanic effect on, not only our 
cooperative, but all accounting systems of electric cooperatives in this country. 

The margins of this system have been generated by the members and have been 
utilized by the board policies to finance system improvements and plant. The 
Board of Directors and myself believe this capital credit policy reduces the 
amount of funds we borrcw and has, therefore, cdlcv^ us to keep oin: electric 
rates as low as possible. 


EHM/ew 


l?ours very truly. 


c; 




A'-' 

Ehmett H. Murray, 
General Manager 
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July 19, 1991 


General Services Administration 

FAR Secretariat 

18th and F Streets, N.W. 

Room 4041 

Washington, DC 20405 
RE: FAR Case 91-13 

Dear Sir: 

The proposed FAR Case 91-13, if adopted as written, would 
create numerous problems and inconsistencies for rural electric 
cooperatives like Farmers' Electric. 

Section 52.241-13 "Capital Credits" item (a) says, " is 

entitled to capital credits consistent with the bylaws of the 

cooperative ". Much of the remainder of the proposed rule 

asks for special treatment and considerations for the 
government that are inconsistent with our bylaws. 

Our bylaws state exactly how capital credits are to be 
returned, if they are returned. There is no mandate that they 
must be returned and the bylaws do allow for returns of capital 
credit if the cooperative's financial condition will allow it. 

We must treat all metiers the same. No member is paid 
their capital credits at the time they disconnect. All are 
paid in an orderly rotation of first in-first out. The 
government cannot be treated any different than that proverbial 
"little old lady at the end of the line". 

Subsection (c) of 52.241-13 is a specific case of being 
inconsistent with subsection (a). This dictates a procedure in 
violation of the bylaws. 

Subsection (d) also calls for j>ayments of capital credits 
paid by certified check, the citation of contract numbers and 
reference to a partial or full payment. We do not pay any 
capital credits or other bills by certified check. Neither do 
we have contract numbers at this time, nor do we indicate 
whether a full or partial payment is made. We can, however', 
tell the member what his capital credit balance is at any time 
he should request that information. m, - _ 
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In addition in 52.241-5, subsection (b) the meter test 
provision is inconsistent with our policies governing meter 
.testing. We do provide for testing when discrepancies occur. 


This proposed rule seems not only to place a cooperative 
in conflict with its bylaws but to be unnecessary and a 
pointless use of time. 

We would appreciate the reconsideration of the proposed 
rule and/or the total observance of our bylaw and policy 
limitations. 


Sincerely, 

Dan Bryan 
General Manager 


DB/ jt 



Rock Countv Electric 
Cooperative Association 
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Beneral Services Administration 
FAR Secretariat (VRS) 

I8th & F. Streets, N.W., Room 4041 
Uashington, D.C. 20405 

Re; FAR Case 91-13, Part 52.241-13 

Gentlemen; 

Rock County Electric Cooperative is making the following comments about FAR 
Case 91-13, part 52.241-13. 

We are against Section 52.2A1-13 (B) as it is presently written. Under our 
By-Laws and Policy, Capital Credits are paid out using the percentage method. 
Therefore, no set time of payment can be given at the end of the year. One 
hundred and twenty days would be better for notification of the amount earned 
as Patronage. Our allocation of Patronage is done after our auditors have 
completed their work. Thus 60 days does not allow us enough time to complete 
this task, while 120 days would. 

We are against Section 52.2A1-13 (C) totally. This section discriminates 

against other members in requiring early payout, of Patronage, outside our 
normal rotation cycle. If this requirement is adopted into law, other 
businesses could also require early payout of unpaid credits. This section 
allows preferential treatment for distribution of Patronage and would subject 
the Cooperative to legal action by other members wishing to obtain tneir 
Capital Credits early. 

We are against Section 52.241-13 (D) as it requires payment of Capital Credits 
by Certified Check. This is an un-necessary expense for the Cooperative to 
bear. If Certified checks are required, the Cooperative shall be allowed to 
deduct the extra cost. 

If you have any questions we shall be pleased to answer them. 

Sincerely, 

ROCK COUNTY ELECTRIC COOPERATIVE ASSOCIATION 

William B. Kayser, CPA 
Accounting Manager 

WBK/clw 


cc; Bob Berg land, NRECA 
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July 22, 1991 


General Services Administration 
FAR Secretariat VRS 
18th and F Streets, N. W. Room 4041 
Washington, D. C. 20405 


Gentlemen: 


Re: FAR Case 91-13 


we are concerned with the proposed addition to all contracts between Federal 
facilities and Cooperative utilities. 

Paragraphs (b) and . (c) are particularly troubling to us. We feel that the 
sixtv day period established by Paragraph (b) of this proposed change does not 
allow sufficient time for allocating, capital credits and notifying patrons. Surely 
it must be recognised and considered that the majority of rural cooperatives have 
not reached the high level of automation which permits them to process information 
as rapidly as other larger organizations. In addition to this, it should be 
considered that most cooperatives work with a limited number of employees who 
perform many functions and they do not have at their disposal entire departments 
assigned to only jone area, such as capital credits. 

Our current bylaws contain the following language; "the Cooperative shall 
within a reasonable time after the close of the fiscal year notify each patron of 
the amount of capital so credited." To this point, we have never failed to comply 
with this stipulation. However, we seriously doubt our ability and that of otner 
small rural utilities to meet a sixty day time limit. 

We also find the proposal in Paragraph (c) to pay capital credits upon 
termination or expiration of contract objectional. This stipulation would provide 
soecial treatment for federal agencies not enjoyed by other patrons. Our bylaws 
provide that "any such retirement of capital shall be made in the order of priority 
according to the year in which the capital was furnished and credited, the capital 
first received by the Cooperative being the first retired." The only exception 
being one which permits the Board at its discretion to, upon the death of any 
patrons, to refund capital accrued prior to the time such credits would otherwise 
be retired provided that the financial condition of the cooperative would not be 
impaired thereby. Since cooperatives are ba^ed on the premises of equal treatment 
for all patrons, we feel that this proposed addition should be resisted. In 
addition to this important reason is also the fact that such exception wou-d 
require an additional work load and changes to record keeping to meet irs 

requirements . 
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Your consideration of our position in this matter will be sincerely 
appreciated. 



LJ :ms 
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July 22, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F. Streets, N.W. 

Room 4041 

Washington, D.C. 20405 


Gentlemen: 


Re: FAR Case 91-13 



This is Jackson County RECC's response to the General 
Services Administration's (GSA) proposed rule on the acquisition 
of services from utilities, especially the adding of clause 
52.241-13 Capital Credits to section 41.007 (j ) in all contracts 
between Federal facilities and cooperative utilities. Jackson 
County RECC has several concerns with the proposed rule: 


In paragraph (b) , the reporting requirement of detailing 
capital credit data within 60 days after close of Jackson 
County's Fiscal Year would be almost impossible to achieve. 
Our fiscal year end is December 31, but our last entry to 
December is not posted until about February 5th. There are 
then several adjustments that are required to our computer 
records before we can determine the amount of our capital 
credits to be allocated. This process can last until June, 
July or later. 


In paragraph (b) , the date that payment of the capital 
credits is to be made to the Government is also required. 

This assumes that the Cooperative is on a regular cycle of 
retiring capital credits. This also assumes that a Cooperative 
retiring capital credits always has the cash on hand to pay 
them and never has to delay payment for a year or so. This 
assumption has no validity in the real business environment. 
Jackson County RECC presently only refunds capital credits to 
estates of deceased members. As we do not know if or when we 
would ever start general refunds to all members, it would be 
impossible to fulfilling this requirement by stating a date 
of payment. 
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In paragraph (c) , the Government requires payment of un- 
aid credits upon termination or expiration of the contract 
ith the Cooperative. This' requirement appears to: 

a. Allow "the Government to circumvent the Cooperative 
By-Laws on capital credits*- Paragraph (a) however 
states that the Government is entitled to capital 
credits consistent with the by-laws of the Cooperative. 

b. Put the Government in a special category ahead of 
any and all other members of the Cooperative since 
the Government v;ould get their capital credits when 
disconnected/ but other members would have to be 
deceased before their estates got their credits, a 
process which could take years from disconnect date. 

This is contrary to the very heart and core of the 
cooperative program which has all members treated 
equally. 

Jackson County RECC feels the Government should be treated 
as any other member of the Cooperative with no less nor no more 
rights than other members. The Government is protected under 
the by-laws of each cooperative and should not demand nor legislate 
special treatment for itself, as Clause 52.241-13 in Section 41. 
007(j) would do. The requirements of the Government are also 
burdensome and almost impossible to fulfill and thereby should 
be rejected. Jackson County RECC thereby asks that the GSA 
reconsider and not adopt this change to Section 41. 007 (j). 

Respectfully yours. 



JACKSON COUNTY RURAL ELECTRIC 
COOPERATIVE CORPORATION 




Lee Roy Cole, 
President and 


General Manager 



MK:omc 





Tideland Electric Membership Corporati 




Main Office: ^0 3g» 159 

P*i:^!ecjO \orr*'. CGf’Oi'J'a 2 7 360 


July 22. 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 

Washington, D.C. 20405" 

SUBJECT: FAR CASE 91-13 

Dear Sir: 

As an electric cooperative representing 17,580 members in the 
State of North Carolina, we have serious concerns regarding 
the above referenced Federal Acquisition Regulation ("FAR"). 
The section which particularly concerns us is 52.241-13, 
entitled "Capital Credits". 

Paragraph (b) of that section would require a cooperative 
furnishing electricity to a government agency pursuant to the 
FAR to provide a list of accrued capital credits by contract 
number, year, and delivery point within 60 days after the 
close of a cooperative's fiscal year. It also requires the 
cooperative to State the date payment would be made. These 
portions of the proposed regulations are contrary to State 
and Federal law and deference should be given to the 
requirements of law. 

The requirement of providing a list of accrued capital 
credits within 60 days after the close of a cooperative's 
fiscal year runs counter to the following legal and 
administrative concerns. First, under Federal law 
cooperatives are not required to mail capital credit notices 
to their members and may satisfy capital credit notification 
requirements imply and cheaply by p\iblishing a notice to the 
customers telling them how they themselves can calculate 
capital credits for a given year. Second, doing this within 
60 days after the end of a given fiscal year may be an 
impossibility. Many cooperatives are themselves members of 
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supply cooperatives and do not know the capital credits 
allocated to them by their supply cooperative within 60 days 
after the end of a given fiscal year and thus cannot include 
supply cooperative capital credit allocations within overall 
capital credits until they receive capital credit notices 
from their supply cooperatives . 

Stating the date payment of capital credits is to be made is 
a problem until such time as the cooperative's board of 
directors authorizes the retirement of capital credits. It 
is only then that the cooperative can state the date that 
payment is to be made. 

Paragraph (c) of section 52.2<kl-13 raises some of the same 
concerns which have already been expressed. For a 
cooperative to' pay capital credits to a government entity at 
the expiration of the contract would require violation of 
State and Federal legal principles . 

We respectfully request that the offending sections of the 
proposed regulations be changed so that government agencies 
abide by the same legal principles as the citizens do. In 
these particular matters , the government and its agencies 
should not be above the law. 

Sincerely yours, 

Lloyd H. Lee 
General Manager 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 Reference: FAR Case 91-13 

Gentlemen : 


The General Services Administration recently published a 
proposed rule on the acquisition of services from utilites (56 
Federal Register 23982). Section 41.007(j) addresses capital 
credits and their payment and references 52.241-13. 

Paragraphs (b) of 52.241-13 requires that the capital 
credits be listed within 60 days of the fiscal year end. This is 
a significant hardship for cooperatives. We do not allocate 
capital credits until the fiscal year end audit report by an 
independent CPA is completed and accepted by our Board of 
Directors. This audit is not normally completed until at least 
60 to 90 days after the fiscal year end. After the audit report 
has been accepted by the Board of Directors, it takes several 
more weeks to actually allocate the capital credits and verify 
the calculation. After this the notices of allocation are then 
mailed to our members . 

From our standpoint, the 60 day requirement is too short of 
a time span and we would not be able to meet it. It appears that 
a 120 to 150 day requirement would be preferred. 

Paragraph (c) of 52.241-13 requires actual payment of the 
capital credits when the contract expires and the Government is 
no longer a member. This proposed rule violates our By-Laws 
requirement that the Board of Directors has the sole decision 
when capital credits are to be paid. This proposed rule would 
require the cooperative to treat one member (the Government) 
differently than the other members. This rule could even force a 
cooperative to violate those parts of the mortgage agreement with 
the Rural Electrification Administration concerning capital 
credits payment when certain financial conditions are not met. 
This would be a ifo-win situation for the cooperative. I would 
suggest that paragraph (c) be removed. 

Thank you for the opportiuiity j:o comment on these proposed 
regulations . , 


Sincerely, 


Don R . Schilling % E . 
President/General Manager 
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July 22 , 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.w. 

Washington, D.C. 20405 

RE: Comments of Carteret-Craven Electric Membership Corporation 

on Proposed Federal Acquisition Regulation: Acquisition of 
Utility Services, 56 Fed. Reg. 23.982 (1991) , FAR Case 91-13 

Gentlemen: 

The Board of Directors of Carteret-Craven Electric Membership 
Corporation, a rural electric. cooperative of the State of 
North Carolina , has reviewed the letter from NRECA to you 
concerning the difficulties that this and other rural electric 
cooperatives would experience with the Proposed Federal 
Acquisition Regulation referenced above. 

This Cooperative receives its electric power from a generation 
and transimission cooperative. Since we never receive word from 
the generation and transmission cooperative of what capital 
credits have been allotted to this Cooperative from the 
generation and transmission cooperative within 60 days of the 
close of our fiscal year, we could not comply with the 60 day 
time limit to inform the government of its capital credits 
earned each year. 

Furthermore, since these credits are not actually paid to this 
Cooperative but are credited to it on the books of the generation 
and transmission cooperative, these funds are not available to 
be paid out to our members. Consequently, if we ever paid the 
government these "phantom" credits, the money would have to come 
out of monies belonging to other consximers of the Cooperative 
which we believe would be a violation of law. We cannot take 
capital credits from some members in order to pay out monies to 
others . 
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In addition, this Cooperative retires capital credits ann^ali, 
in two manners. First, capital credits are retired pro ra.a, 
that is paid out on . a_ pro rata basis, to all members in 
accordance with their electric usage. Second, a portion 
of the margins earned by the Cooperative is paid each year to 
retire the oldest capital credits outstanding. To make an 
exception on the payment of capital credits for one member, 
in Ihis instance ?he United States, would be a violation of our 
Bylaws, State law and regulations of the Internal Revenue 
Service. We are required by State law, regulations of the 
Rural Electrification Administration of the United States 
DepSrtoenfof Agriculture, and by the Internal Revenue Service 
to treat all member-consumers equally. 


In all other respects, we adopt the comments made by NRECA in 
their letter to you regarding these proposed regulations. 


Very truly yours, 

Carteret-Craven Electric 
Membership Corppl^tion 
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July 2, 1991 


General Services Administration 
FAR Secretariat [VRS] 

18th & F Streets, N.W., Room 4041 
Washington, D.C. 20405 

RE: FAR Case 91-13 

Please accept this letter as my request that proposed items ”b” and 
"c” under 52.241-13 not be adopted as published in the proposed 
rule on acquisition of services from utilities. 

Adoption of part "b" would necessitate special attention to 
government sales and a complete revision of accounting procedures 
and by-laws dealing with distribution of capital credits. Since 
capital credits are returned at such a time as the Board of 
Directors deem feasible in the management of general funds it would 
be impossible ,• to within 60 days after the close of the year, 
accurately determine a feasible date for return of these credits. 

Part "c" could place a financial hardship on some cooperatives as 
the return of capital credits is a part of the long range general 
funds management plan. Also, it would give the governmental entity 
preference over other members which would violate cooperative 
policies on non-pref erential treatment of members. 

Frankly, neither item is realistic and should not be adopted as it 
would cause administrative havoc. 
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General Services Administration 
FAR Secretarial (VSR) 

18th and F Streets NW Room 4041 
Washington DC 20405 

RE: FAR CASE 91-13 


Having reviewed the General Services Administration (GSA), Federal 
Acquisition Regulation for the Acquisition of Utility Services, (FAR 
Case 91-13), section 41.007 requiring the contracting officer to insert 
a clause substantially the same as the clause at 52.241-13 capital 
credits; Capital Electric Cooperative, Inc., hereby objects to the 
proposed language and regulation section noted above. 


Our objections are to a requirement that within 60 days after the close 
of the Contractor's fiscal year, the Contractor shall furnish to the 
Contracting officer in writing, a list of accrued credits by contract 
number, year, and delivery point. We make our allocation 5 months after 
the close of our calender year. The 60 day time period is simply not 
workable.. In addition, the language stating, "The contractor shall 
state the amount of capital credits to be paid to the Governnment and 
the date the payment is to be made", simply is unacceptable. 

Our retirement (payment) of capital credits is restricted by our 
(Government) mortgage agreement with the Rural Electrification 
Administration. To state a specific date a capital credit will be paid 
is simply impossible. We have set up a retirement schedule which is 
used as a general guideline in the fiscal planning and policies of the 
cooperative, however no specific dates are noted. 

Paragraph C calls for payment of capital credits to the Government upon 
termination or expiration of the contract. Again this is simply 
unacceptable language. Our by-laws do not provide for the payment of 
capital credits upon a member terminating his service. 


Further the capital credits which may be allocated to the Government may 
be in part capital credits which the cooperative receives from other 
cooperatives, such as data processing, power supply, equipment supply or 
financing cooperatives. The local distribution cooperative (contractor) 
cannot simply guarantee payment in cash of, the capital credits of the 
other cooperatives capital credits, which may comprise the capital 
credits which were allocated to the Government. In addition, a 
cooperative which has financing via the Rural Electrification 
Administration (REA) has to have a 40% equity position before the 
retirement of capital credits are unrestricted by the REA. 
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The contract language as proposed in the regulation regarding capital 
credits needs to be deleted or reworded so it is practical and workable 
for all parties. 

The proposed language in 52.241-13 should be modified to read as 
follows: 

The Government is a member of the (cooperative name), and as any other 
member, is entitled to capital credits consistent with the by-laws, 
rules and regulations of the cooperative. 

The above paragraph should provide the Government all that is necessary 
in order for the Government to obtain it's capital credits due the 
Government . 

Thank you for the opportunity to respond. 

Sincerely, 


CAPITAL ELECTRIC COOPERATIVE, INC. 



Ordean "Lars" Nygren 
Manager 


MINNKOTA POWER 
COOPERATIVE, INC. 


. 
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Box 1318 Grand Forks, ND 58206-1318 Phone: (701 ) 795-4000 


July 19, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th & F Streets, N.W., Room 4041 
Washington, D.C. 20405 

SUBJECT: FAR Case 91-13 

Gentlemen: 

I would like to comment on the proposed rule as published in 
the. Federal Register on Friday, May 24, 1991. 

It appears that Section 52.241-13 dealing with capital credits 
may, if adopted, give the U.S. Government preferential treatment 
over other customers of Minnkota Power Cooperative, Inc. and many 
other rural electric cooperatives. 

We agree that the paragraph (a) statement, ’’the government is 
entitled to capital credits consistent with the bylaws of the of 
the cooperative" is appropriate. 


However, paragraph (b) gives us concerns. The 60 day 
requirement may put time constraints on the cooperatives ' normal 
mode of operation. In addition, what is of most concern to us is 
paragraph (c) . We do not feel the contractor should be required 
to pay the unpaid capital credits to the government upon 
termination or expiration of the contract, unless the capital 
credits were payable to the government on a discounted basis. 
Discounting for early capital credit payment considers the cost of 
money paid out earlier than normal retirement schedule. Any other 
payment basis would require the other customers of the cooperative 
to subsidize the federal government. 

I request that this section be amended to read that the 
government's capital credits would be retired on a schedule similar 
to that used by the cooperative for like customers or to allow the 
discounting method of capital credits repayment. 


If there are questions concerning my comments, please feel 
free to contact me. 



Yours very truly, 

MINNKOTA POWER COOPERATIVE, INC. 




David W. Loer 
General Manager 



gae 
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508 SOuTn BROAD 

P O, BOX 388 MARION SOUTH DAicOTA 57CJ3 

PHONE (60S ' 648-3619 


July 22, 1991 


General Services Adminis-tration 
FAR Secretariat 
18th & F Streets, NW 
Room 4041 

Washington, DC 20405 


Dear FAR Secretariat; 


We have enclosed this letter in response to the Federal Register Notice 
(FRN) published' by the General Services Administration on May 24, 1991. 
This F.R.N. concerns the Federal Acquisition Regulation: Acquisition 
of Utility Services and is cited per your request by FAR Case 91-13. 


We have had the opportunity to review the F.R.N. and to study the 
proposed regulations as it pertains to its impact on this Cooperative. 
Turner Hutchinson Electric Cooperative, Inc., of Marion, S.D. (T.H.E.C.) 
is organized under the Rural Electrification Act of 1935 and the South 
Dakota Rural Electric Law. We are bound by the rules and regulations 
as set by the Rural Electric Administration Agency in Washington, D.C. 
Our by-laws and financial requirements are a product of models, rules 
and regulations required by REA, our primary lending agency, and the 
National Rural Utilities Cooperative Finance Corporation (CFC) , our 
supplemental lending agency. 


These models, rules and regulations as set by our lending agencies 
(REA & CFC) and the Bylaws of this Cooperative do not allow the 
retirement of capital credits upon termination or expiration of a 
contract. The Bylaws make no such provisions; therefore, the waiting 
period on retirement cannot be waived for corporate or other legal 
entity patrons who cease to exist. It is also provided in the Bylaws 
that "If .. the Board of Directors shall determine that the finances 
of the Cooperative will not be impaired thfreby, the capital credited 
to patrons' accounts may be retired in full or in part". The rules 
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General Services Administration 
FAR Secretariat 
1 8th £i F Streets, NW 
Rov^m iOil 

Washington, DC 20405 
page 2 continued 

proposed in the FRN (FAR Case 91-13) obviously conflict with our Bylaws 
as detailed in section 52-241-13 which would require retirement other 
than normal by this Cooperative and would discriminate against other 
pa trons / members . 

The clianges proposed may also require T.H.E.C. to receive approval 
from REA and CFC prior to any retirement of capital credits based on 
the Cooperative's equity position and will not allow any capital credit 
payments of more than 25% of the Cooperatives prior years margins. If 
that approval is necessary it will require significant lead time for 
a response from REA and must be approved by the Board of Directors 
prior to action from REA. These requirements are a direct result of 
our mortgages with REA and CFC and failure to meet them could result 
in default if not followed properly. 

On behalf of T.H.E.C. this letter has been sent to indicate our concerns 
with the proposed rule on the acquisition of services from utilities 
(FAR Case 91-13). We believe these proposed regulations conflict with 
the existing Bylaws of this Cooperative, conflict with REA & CFC mortgages, 
rules and regulations, would financially impact the equity levels 
of several rural electric cooperatives, and promote discrimination 
amongst members of this Cooperative. 

If you have any questions or comments please feel free to contact 
me at the address or phone number listed on this letterhead. 



Bradley J. Schardin 
Manager 
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Arkansas Electric 
Cooperatives, Inc. 

8000 Scott Hamilton Drive 
P. 0. Box 194208 
Little Rock, Arkansas 72219 
(501) 570-2200 
FAX (501) 570-2205 

July 22, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 
Dear Sirs: 

The purpose of this letter is to convey to you the comments 
and concerns of Arkansas Electric Cooperatives, Inc. (AECI) , 
regarding the proposed changes in the Federal Acquisition 
Regulations for utility services, 48 C.F.R, Parts 6, 8, 15, 
41, and 52. AECI is the statewide service organization for 
17 rural electric cooperatives, and those cooperatives 
service over 318,000 customers in the state of Arkansas. 

The federal government is a valued member-customer of many 
of the 17 rural electric cooperatives in Arkansas, and it is 
our hope and wish that this relationship will continue. 
However, some of the proposed changes in the government's 
acquisition regulations would make it difficult, if not 
impossible, for the cooperatives to continue providing 
service to the federal government. 

The most troubling of the proposed regulation changes is the 
required service contract language regarding capital 
credits. Rural electric cooperatives operate on a 
non-profit basis. Customers are owners and members of the 
servicing cooperative. These members contribute operating 
capital to the cooperative through payments for electric 
service. 

At the end of a fiscal year, the cooperative is required, by 
its bylaws and by state and federal law, to return in the 
form of capital credit certificates any excess operating 
capital to its members on a pro rata basis reflecting the 
amount of electric service purchased* by that member during 
the fiscal year. A cooperative is required to treat all 
members equally and fairly in the allocation of capital 
credits . 

However, the bylaws of most cooperatives give the board of 
directors the sole discretion to choose the time and the 
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amount of any retirement (pay-off) of capital credit 
certificates. Such discretion is absolutely necessary in 
order to properly manage the capital requirements of the • 
cooperative. 

In order to provide service to a federal facility, the 
service contract language contained in proposed section 
52.241-13 would require a rural electric cooperative to 
violate its own bylaws, jeopardize its cooperative status 
under state law, jeopardize its tax exempt status under 
federal law, and violate the terms of its Rural 
Electrification Administration (REA) mortgage or mortgages. 

We agree completely with the concept stated in subsection 
(a) of section 52.241—13. As a customer of a rural electric 
cooperative, the federal government is a member of that 
cooperative and is entitled to receive capital credits as 
provided in the bylaws of that cooperative. However, the 
language of subsections (b) and (c) , if required in service 
contracts with the federal government, would cause serious 
problems to a cooperative. 

Subsection (b) would require that within 60 days of the 
close of a fiscal year, a cooperative must inform the 
federal government of the amount of capital credits to be 
paid to the government and the date of the payment. This 
presents three problems. 

First, 60 days may not be enough time for a cooperative to 
receive any capital credits due it from generation and 
transmission or other cooperatives, close its books, have 
its financial statements audited, and determine whether, or 
in what amount, capital credits will be allocated, much less 
paid. 

Second, providing the amount and time of a capital credit 
retirement at the end of each fiscal year would present 
serious problems for a cooperative. While cooperatives are 
required by state and federal law to allocate capital 
credits in years resulting in positive operating margins, 
retirement of these capital credits is, in almost every 
instance, only made at the discretion of the board of 
directors. 

As with any business, the capital nec^s of a cooperative can 
change quickly. In addition, a cooperative with an REA 
mortgage is required by the REA to reach a certain level of 
capitalization before capital credits may be retired. It is 
absolutely essential that the board of -directors have the 
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discretion to postpone a retirement of capital credits due 
to the financial condition of the cooperative. 

If a commitment to retire a certain amount of capital 
credits on a certain date must be made to the federal 
government within 60 days of the end of every fiscal year, 
the board of directors would be stripped of that discretion 
given it by almost all cooperative bylaws and serious 
problems would almost certainly result. 

It is possible that on the date of a promised retirement, 
the cooperative's capital situation would be such that, if 
any retirement at all was possible, it might be able to 
retire only capital credits belonging the the federal 
government, ignoring those of other cooperative members. 

Such a retirement would certainly violate the cooperative's 
bylaws, would violate state and federal laws regarding 
cooperatives and their tax exempt status, and would be 
completely unfair to the other members who have capital 
credit retirement rights equal with those of the federal 
government . 

In addition, it is possible that on the date of a promised 
retirement, the cooperative's capital situation would be 
such that after making the retirement, the cooperative would 
not meet the capitalization requirement of its REA mortgage. 
In these circumstances, the REA would have the authority to 
treat the retirement as an event of default under the 
mortgage. 

Subsection (c) , which would require a cooperative to retire 
all of the federal government's outstanding capital credits 
upon the expiration or termination of the government's 
service contract, would greatly magnify the problems 
discussed above. 

The federal government is entitled to capital credits as a 
member of a rural electric cooperative, and it is entitled 
to have those capital credits retired pursuant to the 
relevant provisions of the cooperative's bylaws. However, 
the federal government should not be entitled to a priority 
or preference over other cooperative members in the 
retirement of capital credits. 

Likewise, the federal government should not be entitled to 
force a cooperative into an action that would jeopardize the 
cooperative's financial health, violate the cooperative's 
bylaws, violate the provisions of the cooperative's REA 
mortgage, and violate both state and federal law. 
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If a cooperative is forced to pay all of the outstanding 
capital credits of the federal government immediately upon 
termination of the government's service contract, the 
cooperative will also be required, under its bylaws and 
state and federal law, to at the same time retire all 
outstanding capital credits of all cooperative members. In 
most instances, the retirement of all outstanding capital 
credits will mean financial ruin for the cooperative. 

AECI and its 17 member cooperatives strongly urge you to 
reconsider the inclusion of subsections (b) and (c) in 48 
C.F.R. section 52.241-13. The potential harm of these two 
subsections to rural electric cooperatives, althoOgh 
unintentional, would be severe. In addition, AECI and its 
member cooperatives would like to adopt by reference the 
comments submitted by the National Rural Electric 
Cooperative Association regarding section 52.241-13 and the 
other proposed changes to the Federal Acquisition 
Regulation. 

Thank you for the opportunity to submit these comments. If 
you have any questions or would like to discuss this matter 
further, please let me know. 

Sincerely, 

Carl S. Whillock 
President and CEO 

CSW : spw 




Marshall County Rural Electric Membership Corporatio 

P O BOX 250 - PHONE 936-3161 

PLYMOU'i'H INDIANA 46563 

July 22, 1991 



General Services Administration 
FAR Secretariat (VRS) 

I8th and F Streets, N.W., Room 4041 
Washington, D.C. 20405 

Dear Sir: 

Subject: Utility Contract Provisions 

52.241-13 Capital Credits 

Our Rural Electric System will not sign a contract for electric 
service that contains these provisions as published in the Federal 
Register 56-23982 

Our comments apply to the following clauses under 52.241-13 Capital 
Credits. 

A. Our by-laws are applicable to all members including 
the federal government. These by-laws reserves to 
the Board df Directors the authority to determine 
when capital credits are redeemed. They do not specify 

a time or method of payment to any member. Consequenty, 
we cannot change the by-laws by contract. 

B. Sixty days are unreasonable to provide notification. 

You are exceeding IRS requirements. Since the by- 
laws reserves the right to pay capital credits to the 
Board of Directors, we cannot change the by-laws by 
contract with a consumer. 

C. Upon termination of service, capital credits would be 
payable to the federal government under the same 
conditions as to any other member. Under our coopera- 
tive by-laws the federal government would have the same 
rights as any other member. They should not have more 
rights than other members. Consequently, they should 
not jeopardize the business for other members by asking 
for the capital they furnished upon termination of 
service. 




D. We don’t object to the payment to U*S« treasurer 
through contracting offices. However, we do 
object to keeping your contract number as part of 
the capital credit records. Our computer program 
is not set up to provide this information. • 


Yours truly, 

Marshall County REMC 

/ / 

^ / 

Wallace E. Summerville 
General Manager 
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LAMB COUniH ELECTRIC COOPERATIVE. IHC. 

P. 0. BOX 1071 LITTLEFIELD, TEXAS 79339 
July 22, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th. & F Streets, N.W.,Room 4041 
Washington, D.c. 20405 


Re: FAR Case 91-13 

We respectfully submit the following comments concerning FAR 
Case 91-13: 

We believe, as stated, that all members are entitled to 
receive capital credits without discrimination. However, one of 
the primary reasons that the cooperatives have been a success is 
that our members furnish a substantial portion of the capital for 
the organization in the form of capital credits. To state that 
the cooperative is obligated to pay capital credits at a specific 
time could, and probably would, be discriminatory to other members 
of the cooperative and/or detrimental to the financial condition 
of the cooperative. 

52.241-13 Capital Credits 


Proposed Language: 

(a) The Government is a member of the (cooperative name) 

., and as any other member, is 

entitled to capital credits consistent with the by-laws 
of the cooperative, which states the obligation of the 
Contractor to pay capital credits and which specifies the 
method and time of payment. 

(b) Within 60 days after the close of the Contractor's 
fiscal year, the Contractor shall furnish to the 
Contracting Officer, or the designated representative of 
the Contracting Officer, in writing a list of accrued 
credits by the contract number, year, and delivery point. 
Also, the Contractor shall state the amount of capital 
credits to be paid to the Government and the date the 
payment is to be made. 

(c) Upon termination or expiration of this contract, 
unless the Government directs that unpaid capital credits 
are to be applied to another contract, the Contractor 
shall make payment to the Government for the unpaid 
credits . 
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We suggest the following language: 

(a) The Government is a member of the (cooperative name) 

# and as any other member, is 
entitled to capital credits consistent with the by-laws 
of the cooperative. 

(b) Each year the cooperative shall furnish to the 
Contracting officer, or the designated representative of 
the Contracting Officer, in writing a list of accrued 
credits by the contract number, year, and delivery point. 

Also, the cooperative shall state the amount of capital 
credits to be paid to the Government and that such 
capital credits will be paid without discrimination to 
any member according to the by-laws of the cooperative. 

(c) Upon termination or expiration of this contract, 
the Government will inform the cooperative where to send 
capital credit retirement checks when capital credits are 
retired according the by-laws of the cooperative. 

We at Lamb County Electric Cooperative urgently request that 
you give serious consideration to the suggestions contained herein. 
We would be happy to furnish further information upon request . 


Sincerely yours, 



Delbert Smith 
General Manager 


Black Hills 

Electric Cooperative, Inc. 

p.o. Bovii: 

Cusier, SD 5T73U 
Telephone: 605/673^4461 

July 18, 1991 




General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. Room 4041 
Washington, D.C. 20405 

Dear Sir: 

Black Hills Electric Cooperative, Inc. wishes to submit the following 
comments of FAR Case 91-13. 

Our comments deal specifically with section 52.241-13 Capital Credits. 

Paragraph fal : 

Our Bylaws state that, "In the furnishing of electric energy, the 
Cooperative’s operation shall be so conducted that all patrons, members and 
non-members alike, will through their patronage furnish capital for the 
Cooperative". They go on to state, "The Cooperative is obligated to pay by 
credits to a capital account for each portion all such amounts in excess of 
operating costs and expenses." 

Black Hills Electric Cooperative, as is any cooperative, is already obligated 
by law and by Cooperative Bylaws to accrue capital credits and retire them 
according to the Bylaws. Paragraph (a), therefore, is redundant and not needed. 

Paragraph (b) : 

Black Hills Electric Cooperative by law already informs each member and 
non-member alike of their capital credit allocations. The first sentence in 
Paragraph (b) is therefore redundant and not needed. We retire capital credits on 
a twelve-year revolving cycle. These capital credits are only retired when and if 
the financial condition of the Cooperative is not impaired and the retirement is 
approved by the Board of Directors and REA. We cannot predict, with reasonable 
accuracy, the date, amount of payment, financial condition of the Cooperative, 
Board approval, or REA approval of a transaction that might possibly occur twelve 
years from now. Paragraph (b) is not feasible and therefore should be deleted. 
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Black Hills Electric Cooperative, as most cooperatives, does not retire 
capital credits upon termination of service. Retiring capital credits upon 
termination of every service would be an accounting nightmare and put a heavy 
financial burden on the remaining membership. We believe that the current 
member should pay the operating and capital cost to greater extent than 
someone who has left the system. That is why we retire capital credits on a 
twelve-year cycle instead of a twenty-year cycle. In addition, plant is financed for 
35 years, and after termination of a service, debt service and interest payments 
have to be made. The early retirement of capital credits would put a strain on our 
cash budget and ability to pay ail of our bills in a timely fashion. 

In summary, Paragraphs (a) and (b) are not necessary, as they are 
standard procedure for accounting and handling capital credits. Paragraphs (b) 
and (c) would impose unreasonable conditions on the Cooperative and 
membership. Also, these unreasonable conditions would place an unfair financial 
burden on the remaining membership. 

We request that section 52.241-13 Capital Credits be deleted in its entirety. 
Sincerely, 

BLACK HILLS ELECTRIC COOPERATIVE, INC. 


Creden W. Huber 
General Manager 


CWH/skg 
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July 22, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, NW 
Room 4041 

Washington, DC 20405 
RE: FAR CASE 91-13 

Ladies and Gentlemen: 

On behalf of the members of Jackson Electric Membership 
Corporation, I am pleased to submit comments on the rule proposed 
in the May 24, 1991 edition of the Federal Register concerning 
"Federal Acquisition Regulations; Acquisition of Utility 
Services.” ' 



In regards to FAR Case 91-13, there are 2 specific areas which 
are not only troubling to electric cooperatives but which might 
also change the tax exempt status under which cooperatives 
operate. These 2 specific areas are discussed below: 


I. Part 52.241 -B Connection Charges. 


A. Under the proposed rules, the cost of providing connection facilities for the 
government would be shifted from the government to the other members. 
Unfairness is an issue, but probabiy this is aiso a vioiation of the bylaws and 
state statutes which govern the cooperative. The cooperative could aiso be 
exposed to unethical and maybe unlawful disbursement of capitai credits. 
The procedure that wouid be created from this rule would be inconsistent 
with the way in which cooperatives operate as member-owned capitai credit 
systems, not patronage dividend systems. 



B. The drafter of the proposed ruie seems to he referencing a non-exempt, 
subchapter T cooperative in making this change. The non-exempt 
cooperative is subject to possibiy acceierated payment ruies under the tax 
law. Their earned equity or excess margins are, as a rule, referred to as 
"patronage dividends." The term "capital credits" is commonly used in 
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referring to excess margins only by 501(c) (12) tax-exempt organization 
such as the EMCs. 


II. Part 52.241-13 Capital Credits. 

A. Governments entitlement to capital credits "consistent with the bylaws of 
the cooperative..." as stated in subsection (a) is acceptable, but is not 
entitled to become a privileged class of customer. 

B. Furnishing a list of accrued capital credits within 60 days after the close of 
the cooperative fiscal year is not acceptable because with subsiding (G&T) 
capital credits and other unknowns to consider it may be impossible to 
determine. Also, in subsection (c) upon termination ail unpaid capital 
credits would have to be paid to the government. Subsections (b) and (c) 
would cause bylaws to be violated in most cases. Also, this could violate 
the FIFO requirement in most cooperative bylaws. If so it would impair a 
vested contractual obligation and violate the constitutional prohibition 
against laws impairing vested contractual rights in private contracts. 

C. This sets a precedent which jeopardizes the basic means of capitalizing a 
cooperative. The capital credit in reality would become a liability rather than 
equity. 

D. Mandatory payment erodes capital and capital ratios which REA requires in 
its mortgage instrument and other lenders rely upon in their loan 
underwriting considerations for cooperatives. 

E. By virtue of the erosion of capital ratios and the shift of cooperatives to 
more omnibus financial markets, cooperative consumers will have to pay 
higher rates to fund higher interest cost. 

F. Stating the "date payment is to be made..." for cooperatives which don’t 
have a regular cycle would be a problem. This problem could be handled if 
the rules made dear that this requirement applies only if the cooperative 
has some regular cycle that it tries to follow and that circumstances could 
change that. For example: "Cooperative anticipates that payment will be 
made on or about December 1 , 201 1 ." 

G. This out-of-turn payment is unfair to the other cooperative members who 
cannot have their capital credit until many^years later or upon death 
instances where cooperatives pay "deceased capital credits." This 
requirement may change the cooperative tax exempt status because it 
could be inconsistent with the requirements of the IRS for cooperative 
status, that the cooperative operates on a "cooperative basis." 
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Due to the concerns expressed in this letter as to the unfairness 
and possible change of our tax exempt status, this proposed rule 
should not be implemented as is. 



\nh 




GENERAL SERVICES ADMINISTRATION 
Federal Acquisition Regulation; 

Acquisition of Utilities Services 
FEDERAL REGISTER. Volume 56. No. 101, May~24, 1991 
48 CFR. Parts b, 8. 1^, 41. and :?Z 
^ FAR ^ 

Case 9i-13 
PROPOSED RULE 

41.007 Contract Clauses . 

These provisions require executive agencies to include certain 
•contractual clauses on a "substantially the same as basis 
whenever contracting with a utility. In particular, this 
provision requires contracting officers to insert the clause at 
52.241-13, Capital Credits, when the agency would be a member of a 
cooperative and entitled to capital credits . The electric 
cooperatives find certain provisions of this contract clause to be 
especially troubling. Specific comments on the clauses are Set 
forth below. 




52.241-13 Capital Credits 

-13(a) refers generally to the entitlement to capital _ credits . 
Comments: The proposed clause says that bylaws specify the 

method and time of payment of capital credits. In reality, 
most electric cooperative bylaws state that if, prior to 
dissolution or liquidation, the Board determines the financial 
condition of the cooperative will not be impaired, capital 
credits may be retired in full or in part. In fact, this 
ianguage was first proposed to electric cooperatives by the 
Rural Electrification Administration in REA Bulletin 101-5, 
published in January, 1967. The bylaws generally do not 
specify the time of payment. 

In addition, not all bylaws even specify the "method" of 
pa 3 nnent. Some cooperative bylaws allow limited discretion to 
the Board of Directors to determine how capital credits should 
be retired. 

-13(b) describes the requirement for notifying contracting 
officers about accrued capital credits. 

Comments: This clause would require not only information that 

is potentially unavailable but requires information that is 
not made available to other consumers and would offer no 
benefit to the contracting agency. The clause requires a 
written list of credits by contract number, year, and delivery 
point within 60 days after the fi,scal year end. Electric 
cooperatives may not establish the amount of accrued capital 

■ credits within 60 days after the fiscal year end and normally 
assign capital credits based upon the total usage of 
electricity by a member, not by contract number, year and 
delivery point. Therefore, this clause would impose 
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additional accounting and administrative requirements on 
electric cooperatives. No other member receives this type of 
specific information. In addition there surely could be no 
benefit to the contracting agency as this information is 
irrelevant to the assignment and payment of capital credits. 
The contracting agency should not impose this additional 
expense on electric cooperatives when there is no benefit to 
be gained, unless it is willing to compensate the 
cooperative. If the cooperative is not compensated these 
additional costs are included in the cost of service based 
upon the not-for-profit nature of electric cooperatives. 

The clause also requires a statement of the amount of capital 
credits to be paid and the date payment is to be made. If 
this is referring to the same fiscal year referred to in 
sentence number one, the requirement regarding amount of* 
capital credits to be paid is redundant, and the requirement 
of specifying a payment date is impossible to provide. It is 
uncertain whether payment of those capital credits will ever 
be made prior to liquidation. If this second sentence of 
clause (b) is intended to refer to other capital credits chat 
might be retired during the upcoming year, the decision will 
quite possibly not have been made within 60 days after the 
fiscal year end. .This clause requires information that again 
is of no use or benefit and simply increases the administra- 
. tive burden in complying with federal contracts. 

-13(c) refers to the ending of the contract between the 
government and the cooperative. 

Comments : This clause would require cooperatives to pay all 

unpaid capital credits upon the end of its contract unless 
those credits are applied to another contract. For the vast 
majority of electric cooperatives this clause would create a 
violation of the bylaws. Most cooperative bylaws provide that 
capital credits shall be retired on a first-in, first-out 
basis. A contractual requirement to pay capital credits 
earlier would lead to a violation of this bylaw language and 
might expose the cooperative to legal liability. Surely there 
is no police purpose intended by this required contractual 
clause by which the federal government can justify impairment 
of the preexisting contracts established between cooperatives 
and their members by the bylaws . 

Furthermore, such a required clause might create a conflict 
between the regulations of the General Services Administration 
and the Rural Electrification Administration. The Rural 
Electrification Administration has set forth guidance on the 
retirement of capital credits. The REA has also provided in 
its mortgage with its borrowers that capital credits cannot be 
paid unless the cooperative has achieved a certain equity 
position. If cooperatives were forced to pay capital credits 
pursuant to this contact clause it might lead to an automatic 
breach of their mortgage with REA. Thus, a conflict between 
federal regulations and contracts would be created. 
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-13(d) refers to payment of capital credits by certified 
check. 

Comments: This paragraph would require all checks to cite a 

current or last contract number and indicate whether the check 
is partial or final payment for all capital credits accrued. 
Again, we feel that there is no benefit to the federal 
government in receiving this information and that it serves to 
increase the administrative burden on cooperatives. 



Reco^endations : We recommend that paragraph (a) of the Capital 

Credits clause be concluded at the end of the phrase "consistent 
with the bylaws of the cooperative." In other words, we recommend 
eliminating the last phrase of that paragraph. 

With respect to paragraph (b) we recommend deleting the 60-day 
time frame and, instead, make reference to the notice requirements 
established by REA. In lieu of this change we recommend that the 
timeline be lengthened to at least 120 days. In addition, we 
recommend that the end of paragraph (b), following the phrase "in 
writing a list of," be replaced with the following language: 
"capital, credits which have accrued to the contracting agency 
during the year and a statement of whether the contractor intends 
to retire capital credits during the upcoming year." 

We recommend that paragraph (c) be deleted in its entirety. 

We recommend that the last sentence of paragraph (d) be 
eliminated. 


moon lake electric ASSOC A ' CN • =C 5Cx ;’8 • '88 WEST 2NC ^CR•- • RCOSE.t-.' 'j’Ar. jiOei • -- 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. Room 4041 
Washington, D. C. 20405 

RE: FAR Case 91-13 

Dear Sirs; 

A proposed rule was recently published in the Federal 
Register concerning contractual responsibilities between 
utilities and the Federal Government. We have serious concerns 
about some of the language in Section 41. 007 (j) and the 
burdensome requirements it would place on our business to comply 
with administering capital credits for the government. Please 
consider the following comments on part "52.241-13 Capital 
Credits" ; 

Paragraph (b) 60 days after the close of the fiscal year is 

too little time to generate capital credit 
information. 120 - 180 days would enable the 
cooperatives to timely sxibmit allocated 
notices to our membership. Also, because we 
are on a 15 year rotation cycle combined with 
refunding a percentage, we are not able to 
state when a refund payment would be made on 
any particular years capital credits . This 
is determined year by year by our Board of 
Directors. 

Paragraph (c) Our cooperative does not feel it appropriate 

to issue a capital credit refund to any one 
customer upon termination of that customer's 
service. Years ago Moon Lake did refund to 
deceased persons' estates but stopped this 
practice due to the discrimination of this 
type of refunding. For the Federal 
Government to request refunds out of the 
normal sequence, places a like discrimination 
concern on our policies as well as an 
additional administrative cost. Refunding 
capital credits upon termination of service 
or contract could place an extreme financial 
burden upon our organization. We have, for 
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example, one customer with capital credits 
totalling more than $13 million. If this 
customer were to terminate service and Moon 
Lake were obligated to pay capital credits at 
that time, we would be in serious trouble. 


Paragraph (d) Payment, by certified check is an 

administrative burden which will increase the 
cost to issue capital credit refunds and slow 
the refunding process. 

With slight modifications in the proposed rules, the 
government will be able to protect its interest without placing 
an undo burden upon the cooperatives in this great country. 

Thank you for your consideration of this issue. 


Re,^ect fjil ly , 


Grant J . Earl 
General Manager 


GJE : srd 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N. W. 

Room 4041 

Washington, D. C. 20405 
Subject: FAR Case 91-13 

Dear Sir: 

As Executive Vice-President and General Manager for South 
River Electric Membership Corporation, a North Carolina 
Electric Membership Corporation, we have a serious concern in 
reference to the above named case. We are particularly 
troubled with Section 52.241-13, entitled '’Capital Credits". 

Paragraph (b) would require a corporation to furnish the FAR 
a list of accrued capital credits within 60 days after the 
close of its. fiscal year, also include the contract number, 
year, and delivery point. It would also require a stated 
date for payment. These proposed regulations are in contrast 
to existing State and Federal Law, therefore, should be 
eliminated. , 

The requirement of furnishing a list of accrued capital 
credits within 60 days is contrary to existing legal and 
administrative policies. Presently, Corporations are not 
required to mail individual capital credit notices to their 
consumers, they may satisfy capital credit notification 
requirements by publishing a notice to the consumer informing 
them on how they can calculate their own capital credits for 
a given year. This is done much cheaper and allows more 
capital credits to each member because of holding down the 
expense of individual notices. Notification within 60 days 
may be impossible because many cooperatives are members of 
Power Supply Cooperatives thereby not receiving its own 
capital credit allocation much later than 60 days. Also, the 
Federal law allows five months after the cooperatives year 
end to file its nonprofit income tax, return for that year. 

Notice of the date of payment of capital credits presents a 
problem until at such time the cooperative's board of 
directors authorizes the retirement of capital credits. It 
is only then that the cooperative can give a date as to when 
the capital credits payment is to be made. 

JlJi 2 5 1991 
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Paragraph (c) of section 52.241.13 also raises concerns that 
have been previously expressed. Requiring a cooperative to 
pay capital credits at the expiration of the contract would 
be in violation of State and Federal legal principles. 

We respectfully request that the proposed regulations be 
changed to abide by the same legal principles and 
administration as the consumers do. 

Sincerely, 

SOUTH RIVER ELECTRIC MEMBERSHIP CORPORATION 



Marvin 0. Marshall 
Executive Vice President & 
General Manager . 


MOM/lj 


LUMBEE RIVER ELECTRIC MEMBERSHIP CORPORATION 


Headquarters: Post Office Box 830 

Red Springs, North Carolina 28377-0830 
Telephone: (919)843-4131 PAX: (919)843-2079 

July 19, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, DC 20405 
Gentlemen: 

Ref: FAR Case 91-13 

I am writing this letter to express my opposition to proposed 
language to be added, at section 41.007(j), to all contracts 
between cooperative utilities and Federal facilities. 

Each year the Cooperative furnishes to all members a list of 
all capital credits that they have accrued for the year or a factor 
that they can use to calculate their capital credits. Capital 
credits are accrued on each active service a member has in his name 
at a particular location. The member has a different account 
number for each service. The capital credits are accumulated from 
year to year by account numbers . An attempt to accrue capital 
credits by contract numbers will require more administrative time 
which will increase cost to members. 

Lumbee River EMC pays capital credits on a 20-year revolving 
cycle. For example, in October, 1991, we will pay 1971 capital 
credits; in October, 1992, we will pay 1972 capital credits; etc. 

Each member’s capital credits are held and used for 20 years to 
offset the need for borrowed funds. These funds are used to build 
new services and maintain existing electric plant. Payment of 
capital credits to Federal facilities prior to the 20-year time 
period would be unfair to other members which is a violation of 
Cooperative principles. 

For the above reasons, I am strongly opposed to paragraphs (b) 
and (c), 52.241-13 Capital Credits, to be added to contracts 

between cooperatives and Federal agencies. 

Sincerely, 

/ Ronnie E. Hunt 
General Manager 

2 S 1991 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. Room 4041 
Washington, O.C. 20405 

Sxibject: FAR Case 91-13 

Dear FAR Secretariat: 

The above proposed regulation changes, specifically Section 

52.241-13 Capital Credits are not acceptable to member owned 
utilities. 

A) This paragraph contradicts paragraphs (B) , (C) and (D) . It 

states that the member is entitled to capital credits 
consistent with the by-laws of the Cooperative. Paragraphs 
<b) , (c) and (D) require changes to the by-laws and 

discriminates in favor of federal agency members. 

B) Alaska Village Electric Cooperative's fiscal year ends 

December 31. However, our December 31 billing does not 
tedce place until Januazry 25. Immediately after a 
preliminary closing of the December 31 books, our records 
are immediately audited as per REA regulations. This 
process is time consiming; therefore our audited financial 

records are not available for Board of Directors approval 

until the end of March. After approval by the Board of 
Directors patronage can be assigned to members. At this 
time, it is conceivable that an amount satisfactory to the 
Board of Directors and in compliance with REA Rules and 
Regulations will be approved for retirement and payment. 
Capital credit payments will not be issued until a minimxom 
of 120 days afer the close of the fiscal year. Our by-laws 
and Equity Management program sets our anticipated 
retirement schedule in an effort to maintain required 
equity levels. 

Existing Cooperative bookkeeping methods maintain capital 
credit records by consumer number not by contract number . 
To madce changes including by-law changes of this magnitude 
would be cost prohibitive and time consxming. 

C) A major component of working capital for a member owned 
utility consists of retained capital credits. This is the 
pxorpose and ftinction of these monies. Arbitrary changes to 
the handling of capital credits must be reviewed and 
approved by all members with subsequent by-law changes. 
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Depending on the financial condition of each utility, a 
portion of capital credits may be retired in full or in 
part upon approval by the Board of Directors. Retirements 
are made non-discriminately (regardless of affiliation) on 
a first in, first out basis. AVEC is currently maintaining 
a 15 year retirement schedule. 

As an electric utility dependent on Rural Electrification 
Administration loan funds to subsudize major construction, 
it is not feasible to retire and pay the majority of all 
outstanding capital credits. A major portion of our 
assigned capital credits is allocated to Federal facilities 
including FAA, BIA, USDOT, etc. The termination or 
expiration of any large contracts (and resultant payments) 
of allocated capital credits would substantially impair the 
financial condition or jeopardize the financial stability 
of this utility. 

D) The requirement to -make payment by "certified check” is 
also cost prohibitive and time consuming. The majority of 
utilities have special retirement accounts to manage the 
rotation of capital credits. Special certified checks are 
not warranted. 

Please review and carefully study the implications of these 
proposed rules for a chosen few. Government entities can better 
understand the requirement of utilities to have readily 
available assets to invest in on-going construction and 
maintenance. Otherwise the capability to provide adequate 
service to these or o^er government agencies when required in 
the fut\ire could be jeopardized. Oxir consumers currently pay 
the highest electricity in the country. The proposed 
requirement to make early payments for capital credit could 
force borrowing at higher interest rates, thus further 
increasing our costs of service. 

We do not think this is a proper area for the GSA to try to 
regulate. You would force changes in thousands of Cooperative 
by-laws which has evolved for over 50 years. The U.S. Dept, of 
Agriculture through REA has developed model by-laws which in 
fact deal with the real problems of trying to run a Cooperative 
starting with zero equity. That is the foundation basis for 

these by-laws. 

If you have any questions or comments, please contact the 
undersigned. 

Sincerely, ^ 


Patricia L. Stephenson 
Manager, Finance & Control 

PLS/sm 
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cc: NRECA 

Western Area Electric 




National Rural Electric 
Cooperative Association 

1800 Massachusetts Avenue, NW. 

Washinaton, D.C. 20036 
Telephone: 202- 85^-9500 
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IMMEDIATE ATTENTION REQUIRED 


TO: All Member Systems 

FROM: Bob Bergland, General Manager 
DATE; July 12, 1991 


RE: General Services Administration, Federal Acquisition Regulations 

Services (FAR Case 91-13) ~ COMMENTS DUE JULY 23 



the Acquisition of Utility 


The General Services Administration (GSA) recently published a proposed rule on the acquisition of 
services from utilities (56 Federal Register 23982). As part of this rule, the GSA is proposing at section 
41.007(j) that the following language be added to all contracts between Federal facilities and cooperative 
utilities (we find paragraphs and (cl are specifically troubling! : 



52.241-13 Capital Credits 


(a) The Government is a member of the (cooperative name) , and as any other 

member, is entitled to capital credits consistent with the by-laws of the cooperative, which states the 
obligation of the Contractor to pay capital credits and which specifies the method and time of payment. 


(b) Within 60 days after the close of the Contractor’s fiscal year, the Contractor shall furnish to 
the Contracting Officer, or the designated representative of the Contracting Officer, in writing a list 
of accrued credits by contract number, year, and delivery point Also, the Contractor shall state the 
amount of capital credits to be paid to the Government and the date the payment is to be made. 


(c) Upon termination or expiration of this contract, unless the Government directs that unpaid 
capital credits are to be applied to another contract, the Contractor shall make payment to the 
Government for the unpaid credits. 


(d) Payment of capital credits will be made by certified check, payable to the Treasurer of the 

United States; and forwarded to the Contracting Officer at , unless otherwise directed 

in writing by the Contracting Officer. Checks shall cite the current or last contract number and indicate 
whether the check is partial or final payment for all capital credits accrued. 



The addition of these clauses to the contracts between rural electric cooperatives and government agencies 
will profound affect on the accounting systems of electric cooperatives. For this reason, I urge you to 
submit comments to GSA by July 23, 1991 . All comments should be sent to: General Services 
Administration, FAR Secretariat (VRS), 18th and F Streets, N.W., Room 4041, Washington, D.C. 20405. 
Your comments must reference FAR Case 91-13. 


Should you have any questions regarding these proposed regulations, please contact Michael Oldak 
NRECA’s Regulatory Counsel, at 202/857-9607. 
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DEPARTMENT OF DEFENSE 

GENERAL SERVICES 
AOMINtSTRATlON 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

43 CFR Parts 6, 8, 15, 41, and 52 

[FAR Case 01-13 1 

Federal Acquisition Regulation; 
Acquisition of Utliity Services 

Department of Defense 
pool. General Services Administration 
(CSA), and National Aeronautics and 
Space Admixustradon (NASA), 

AcnoHt Proposed rule, 

suausAiiv; The Cvilian Agency^ 
Acquisttioa Council and the Defense 
Acquisidon Regulatory Council are 
considering a rewrite of the FAR 
coverage dealing with utility services, 
including the establishment of a new 
part 41 for this purpose. This proposed 
niie will replace the existing coverage 
now located at F.AR subpan 8,3, and 
will provide uniform coverage 
applicable to ail executive agencies. The 
existing FAR coverage at subpart 8J In 
large measure does not apply to DOO. 
axul it also exempts agency regulatory 
requirements in the utliity area that 
predated the establishment of the FAR, 
dates: Comments should be submitted 
to the F.AR Secretariat at the address 
shown below on or before July 23. 19^ 
to be considered in the formulauon of a 
Snalruie. 

AOOfiissss: Interested parties should 
submit written comments to: General 
Services Administration. FAR 
Secretanat (VRSl. 18th and F Streets 
NW^ Room 4041. Washington. DC 2340S. 
Please cte F,\R Case 91-13 in ail 
correspondence related to this issue. 

POm FURTHER iNFQRfMATION COfCrACT: 

For information pertaining to this case, 
contact Mr. Edwaxti Loeb at (202) 501- 
4547. For general information, contact 
Ms, Beverly Fayson. FAR Secretariat 
Room 4041. GS Building. Washington, 

DC 20405. (202) 501^755. Please cite 
FAR Case 91-13. 

SURPtSMENTAIIY INRORMATTON: 

A. Background 

In response to the need to provide 
unifonn uhiity coverage in the F.AR. a 
major rewrite of the existing FAR 
coverage was undertaken. The principle 
proposed changes follow: 

(1) The proposed F.AR part 41 would 
apply across the board to ail executive 
agenacs and would also enable 
\ agendcs to delete most of the regulatory 




mverage in their agency FAR 
supplements. The cu.^nt F.AR subpart 
13 provides that agencies procedures 
predating the FAR may continue to be 
■ised. In addition, suooart 3.3 
soecncaiiy e.xempiea DOD OTm much 
ox the F.AR coverage. 

(2) Substantial acditional guidance for 
contracung omcers :n acquiring and 
administering ualiry service contracts 
was inciuded 

(3) .Additional dehnitions applicable 
to uniity service contract were 
established. 

(4) Coverage was established 
dehneacing the exist^ statutory and 
delegated authority for utility service 
contracung. 

(5) FAR clauses to be used on a 
‘*3ubstaniiaiiy the same as * basis were 
established. 

(6) Substantive coverage providing for 
handling race changes by the agencies 
was established. T^ coverage would 
enable agencies to handle such matters 
without aucomadcaily referring such 
matters to GSA for action. 

(7) Coverage was added providing 
generally for the use of a Standard Form 
33 to acquire udiity services. 

(8) ‘‘Standard** speoncadon formats 
have been established for use in 
acquiring udiity services. Such forsiats 
will not be included in the F.AR but will 
be available for agency use. 

(9) “Standard** annual udiity service 
review formats have been esubiished 
for USE in acquiring udiity services. Such 
formats will not be included but will be 
available for agency use. 

3, Regulatory Flexibility Act 

The proposed mie is not expected to 
have a signincant economic impact on a 
substandal nuxhber of small endties 
within the meaning of the Regulatory 
Flexibility Aci 5 U.SC 501. er sap., 
because most public udiity companies 
are not small business. 

Therefore, an imdai Regulatory 
Flexibility Analysis has not been 
prepared. However, comments are 
iimted from small businasses and other 
interested pardes. Such comments will 
be considered in the lormuladon of a 
rule. Comments from small endties 
concerning the axTected FAR subpart 
will also be considered in accordance 
with section 610 of the Act. Such 
comments must be submitted separately 
and cite 5 U.S.C 610 (FAR Case 91-13) 
in correspondence. 

C Paperwork Reduction Act ^ 

The Paperwork Reduction Act does 
not apply because the proposed changes 
to the F.AR do not impose recordkeeping 
information coilection requirements or 
collection of informanon from offerors. 


contractors, or members of *he ouciic 
which .-equire me approval of CMB 
under 44.L-.S.C 2501, ff se^. 

List Of Subjects in 48 C7R Parts 6, 3. IS. 
41. and 52 

Government p.rocure.mer.t. 

Daced: May m. :091. 

.<Ubert .A Vlccaioila. 

Oinctor. Office of Fscerci Acsu:sit:on Pot icy. 

■ Therefore. ;t :s proposed mac 46 CF?, 
parts 6. 3. :S. 41. and 52 be amencea as 
set forth beiow: 

1. The authority citation for 48 CFR 
parts a. 3. IS, and 52 continues to read 
as follows: 

.Aulhonty; 40 (J.S.C 486(cl: :0 U.SC. 
chapter 137: and 42 U.5.C 2473(c|. 

PART S-COMPEimON 
REOUIREMENTS 

2. Section 3.302-1 is amended by 
revising paragraph (b)(3) to read as 
follows: 

6.302-1 Only one resoonsible source and 
no otner suopiles or servieee will saasty 
agency requirements. 

• ♦ • • * 

(b) • • • 

(3) When acquiring utility services 
(see 41.001). drcamstances may mctace 
that only one supplier can furnish tne 
service (see 41.004); or when the 
contemplated contract is for 
construction of a part of a utility system 
and the utility company itseif is the only 
source available to work on the system. 

• • • • * 

part 8-REQUlRED SOURCES OF 
SUPPUES AND SERVICES 

Suftpart S.3 [8.300-4309 Removed I 

3. Subpan 3UJ, consisting of secuons 
8300 through 8309. is removed and 
reserved. 

PART 15— CONTRACTING BY 
NEGOTIATION 

15312-2 [Ameneedl 

4. Section 15.312-2 is amended in 
paragraph (al(3) by removing ‘Subpart 
83- and inserting in its place ‘pan 4i“. 

part 41— ACQUISITION OF UT1UTY 
SERVICES 

5. Pan 41. consisting ox sections 41.000 
through 4l.aia is added to read as 
follows: 

Sec 

41300 ScQoe of paxt. 

41301 OehniQons. 

413QZ Applicability. 

41303 Slaniiory and delegated auihonty. 

41304 Acquiring uniicy services. 
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41.a04»l ?OUC>». 

4LCD4>e PTT3C2dure9v 

4UX)W C3A dsai9tance ana aoprovnL 

4L 0 04—4 C3A areawtae contra c:a. 

41JX)^ j Seoarate concaca. 

4UX>4-^ inusragancy agraemcna. 

4 I .0QS Pra^wam contract review. 

4'UXM Adaiciatratioo. 

41-0t»-l .‘vlontoiy anc annual review. 
4U30^2 Rate cnacgea and reguiatorv 
iatervennon. 

ATJXtT Contract dausee. 

4X1308 U'diity aenncae contract form. 

4TU3Q9 Fomua for uoiity sernea 
speofieauana. 

4UH0 Formats for aM»Ai atiiity servics 
rtvtew. 

Ambaatr- 40 U.S.C 466(c); lO CJ.SC 
cdaptar 137; and -C 3473(c). 

41.000 Scop# of part 

This part presdbes poilcias. 
procadures. and contract format for the 
acpnisition of utility services. (See 
41.0(32(b) for services that are excluded 
from this part.) 

41J301 Oeftnidons. 

As used in this pan. 

Arsawide cotctc? means a contract 
entered into between the General 
SerTTces Administration (GSA) and a 
utility service supplier to cover the 
utility service nee^ of Federal agencies 
within the franchise/ service area of the 
supplier. Each areawide contract 
includes an ^Authorization’* form for 
requesting service, connection, 
disconnection, or change in service. 

Atithonzatiott meaxis the document 
escecsted by the ordering agency and the 
utility supplier to order service under 
that areawide contract 
CottTtection chory^ means an amount 
to be paid by the ^vemment to the 
utility supplier for the required 
cotmecnng faclities. which are 
installed, owned, operated, and 
maintained by the utility supplier (see 
renainanon iiabUity). 

Delegated agency means an agency 
that has received a wnttcn deieganon of 
authonty from GSA to contract for 
utility services for periods not exceeding 
ten years (see 41.003(b)). 

Federal Power and ^aw Marketing 
Agency means a governmental cnnty 
that produces, manages, (ransppns. 
c on tr ols, and sails eiecnlcai and water 
supply service to cistomers- 
Franehisa service (eirttary means a 
geographical area, defined or granted to 
a specSc uuiity service suppUer(s| to 
supply the oistomera in that area. 

Intervention means acncn by GSA or 
a delegated agency to fonnaily 
participate in a utility reguiatory. 
preceecnng on behaif of all Federal 
agencies. 


^ VoL 56. No.. 101 / Fridav. 
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Muitipie sernce iocczions means die 
vanous locanons or delivery, pomis ui 
die utility supplier s semce area :o 
which It prondes service unoer a single 
contract. 

Rates mciudes rate scneduies. .*:ders. 
rules, terms and conditions ox service, 
and otter tanff and sernce charges. 

Separcze ccnzrcct means a utiiir/ 
services concac: [odier man a GSA 
areawide connacx on authanzation 
under an areawide concracx or an 
interagency agreement), to cover the 
acquisition of utility services at a 
specific delivery poinds). 

Tarzninatiott Uability means a 
contingent Government obiigatian to 
pay a utility supplier the unamortized 
portion of a connecdon charge in the 
event the Federal Government 
tenninates the contract before the cost 
of connecdon faclities has been 
r eco v er e d by the utility rupplicr (see 
Connecdon charge). 

Utility service means a service such 
as ftinusfaing .electricity, natural or 
manufacdnad gas, water, sewerage, 
thermal energy, chilled water, steant hot 
water, or high tempera Hire hot water. 
The appUcadon of pan 41 to other 
services (e.y., rubbish removal snow 
removal) may be appropriate when the 
acqnisidon is not subiect to the Service 
Contract Act of 1963 (see sr.lOT). 

41J302 AppOcaOillty. 

(a) Except as provided in paragraph 
(b) of this section, this part applies to 
the acxpiistdon of utility services for the 
Federal CoveimnenL inciuding 
connecdon charges and terminadon 
liabilities. 

(b) This part does not apply to— 

^ (1) Utility services preduccti 

distributed, or sold by another Federal 
agency. In those cases, agencies shall 
use interagency agreements (see 41.00^ 
6 ); 

(2) Utility services obtained by 
purchase, exchange, or otherwise by a 
Federal power or water marketing 
agency incident to that agency's 
marketing or distribution pro gr a m; 

(3) Cable television (CATV) and 
teiecoirTnnnications services; 

(4| Acquisition of nanirai or 
mamuacnired gas when purchased as a 
commodity; 

(3) Aafuistdon of utilities services in 
foreigB countries: 

(6) Acquisition of rights in real 
property, acquisition of publicetiilty 
faciilties. and on«site equipment needed 
for the fadiity's own distnbudon 
system, or constnxcdon/maintenance of 
Federal Government-owned facilities: or 
. [7] Third party financed shared- 
savings proieca authorized by 42 U.S.C 
3287: however, agenoes may utilize pan 


41 for any energy savi.ngs or purcnasea 
utility service direcdy resuiung .Tom 
impieaentauon of such measures nurtr.g 
±e term of 2ic contract execurcc 
pursuant :o 42 U.3.C 3237 for penocs 
not to e,xceed 22 years. *3harea-5av:r.g2 
project* means a prorect to reauce 
ener^ and demand cnsm m exisunn 
faclities through prrvaceiy finnncea 
energy efficenc/ and manage.menr 
projects. 

4im03 Staoitory and ca<eqated auttionty. 

(a) Statutory authority. (1) The 
General Services Admi^tration (CSA) 
is authorized by section 201 of the 
Federal Pro p er qr and Adsunistnovc 
Services Ac: of 1949. as amendea (40 
U.S.C 481) to prescnbe policies and 
methods governing the acquisition and 
supply of utility services for Federal 
agendea. This isdudes reiated functions 
such as managisg public utility services 
and representing Federal agencies in 
proceedings before Federal and state 
reguiatory bodies. GSA is authonzed by 
section 231 of the Act to contract for 
utility services for periods not exceeding 
ten years. 

(2) The Department ox Defense (DCO] 
is authorized by 10 U.S.C 2301. 2304. 
and 40 U.S.C. 474(3) to acquire utility 
services for military tadilties. 

(3) The Department of Energy (DCEl 
is authorized by the Deparonent of 
Energy Organization Ac: (42 U.S.C 2T31. 
St sea.) to acquire utility services. DOE 
is authonzed by the Atomic Energy Ac: 
of 1954. as amended (42 U.S.C 23041 to 
enter into new contract or modify 
existing cxnxtracm for eleeme services 
for periods cot exceeding 25 years for 
uranium ennehment installations. 

(b) Delegated authonty, GSA has 
delated its authority to enter into 
utility service contract for peneds not 
exceeding ten years to OOD and DCE. 
and for connection charges omy to the 
Department of Veteran Affairs. 

Contracting pursuant to this delegated 
authority snail be consistent with ±e 
tequuenients of this part. Other agencies 
requiring utility service contract for 
periods over one year, but not exceeding 
ten years, may request a deieganon of 
authonty from GSA at the address 
specified in 4UX>W(bl. la keeping wiih 
its satntory authority. GSA wiiJ. as 
necessary, conduct reviews of delegated 
agencies’ acquisitions of utility services 
to ensure compliance with the terms of 
the ddegation and applicable laws and 
regulations. 

41.004 Aeuurine utiSfr serwees. 

4i:004»l PoHcy. 

(a) Subject to paragraph (d) of this 
subsection. ;i is the policy of the Federal 
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Covernment that agencies obtain 
required uniity sernces rrorn aourcea of 
supply which are most advantageous to 
±e Covemsient tn terms of economy, 
exBaency, reiiaoiiity. or sernce. 

ibi Exceot for accuisitions beiow the 
small purcnase linuuuoa (see 13.0001. 
agences snail acquire utilicy services by 
a bilateral ’.vntten conorac:. which must 
include the clauses required by 41.007. 
regai^ess or whether rates or terms and 
conditions of sennce are hxed or 
adjusted by a regulatory body. Agencies 
may not use the utility supplier's forms 
and clauses to avoid the indusicn of 
provisions and clauses required by 
MJXX7 or by statute. (See 4l.004-Z(c) for 
procedures to be used when the supplier 
refuses to execute a written contract.) 

(c) Specific operating and 
management details, such as procedures 
for interxul agency contract assistance 
and review, delegations of authority, 
and approval thresholds, may be 
prescribed by an individual agency, 
subject to compliance with applicable 
statutes and relations. 

(d) (1) Section 8093 of the Department 
of Defense Appropnations Act of 1988, 
Public Law i0(>-zd2. provides chat none 
of the funds appropnated by the Act or 
any other .Act with respect to any fiscal 
year by any department agency,. or 
instrumentali^ of the Doited States, 
may be used for the purchase of 
electricity by the Government in any 
manner that is inconsistent with state 
law governing the providing of electric 
utility service, including state utility 
commission rulings and electric utility 
franchises or service territories 
esublished pursuant to state statute, 
state regulation, or state-approved 
temtoriai agreements. 

(2) The .Ac: does not preclude— 

(i) The head of a Federal agency from 
antermg into a contract pursuant to 42 
U.S,C 8237 (which penams to the 
subject of shared energy savings 
including cogeneration |; 

(ill The Secretary of a military 
department from entering into a contract 
pursuant to iQ U.S.C 2394 (which 
pertains to contracts for energy or fuel 
for military installations indu^g the 
provision and operation of energy 
production fadii ties I: or 

(iiil The Secretary of a military 
department hum purchasing eiectridty 
from any provider when the utility or 
utilities having applicable state- 
approved franchise or other service 
authorinanans are found by the 
Sraetary to be unwilling or unable to 
meet unusual standards for service 
reliability that are ncces.sary for 
purposes of national defense. 

(3) Additionally, the head of a Federal 
agency may— 


(i] Consistent wicl applicable state 
law, enter into rgntracm for die 
purchase or ransfer or eieematy to the 
agency’ by a non*uQiity. mduding a 
qualifying ractiity 'inder die .^abiic 
Utility Regulatory Polices .Act of 1373: 

(ii] Eater into an jiterageacy 
agreement, pursuant to 41.004-^ and 
17.3. ’With a Federal power maricecr.g 
agenc/ or me Tennessee Vailey 
Authonty for the transfer of eiecnic 
power to die agency: and 

(iiil Enter Into a contract with an 
eiecoic utility under the authority or 
tarlSs of the Federal Energy Regulatory 
Commission. 

(e) Prior to acquiring electric utility 
services on a competitive basts in an 
area governed by a franchise service 
territory. ±e contracting officer shall 
detennine. with the advice of legal 
cDunsel by a market survey or any other 
appropriate means, that such 
competition would hot be inconsistent 
with state law governing the provision 
of electric utility service, induding state 
utility commission rulings and electric 
unii^ franchises or service territories 
established pursuant to state statute, 
state regulation, or state-approved 
temtonai agreements. Proposals from 
alternative eiectnc suppliers must 
provide a representation that service 
can be provided in a manner not 
inconsistent with section 8093 of Public 
Law 100-202 (see 41.004-I(d)]. The 
representation must be supported with 
appropnate legal and factual rationale. 

4im04»2 Pfoc e d ufe a. 

(a) Prior to executing a utility service 
contract, the contracting officer snail 
comply with parts 8 and 7 and 
subsections 41.004-1 (d) and (e). In 
accordance with parts 6 and 7. agendes 
snail conduct market surveys and 
peRorm acquisition planning in order :o 
promote and provide for full and open 
competition, if competition for an entire 
utiii^ service is not available, the 
market survey may be used to determine 
the availability of competitive sources 
for certain portions of the requiremenc 
The scope of the tens "entire utility 
service ' tndudes the provision of the 
utility service capacty, energy, water, 
sewage- transportation, stanaby or 
back-up service, transmission and/or 
distribution service, quality assurance, 
system reliability, system operation and 
maintenance, metering, and billing. 

(b) In performing a market survey (see 
7.101), ±e contracting officer shall 
consider, in addition to alternative 
competitive sources, use of the following 
methods: 

(1) eSA areawide contracm (see 
41U304-4): 


(2) Separate contract (see 4i.304-Si: 
and 

(3) Interage.'icy agree.meats (see 
41.004-5). 

(c) When a unlink suopiier re.Aises :o 
execute a tencerea concac: as ouiiincc 
in 41.004-1 l b I. -Jie agenc;/ snail ootaui a 
wntten definite and final re.Aisai signed 
by a corporate officer of die supplier ' cr 
:f unobtainaoie. iocucentauon of any 
verbal refusal 3y a corporate officert 
and transmit ihis document, along wuh 
statements of 'he reasons for he refusal 
and the record of negotiations, to CSA 
at the address specified at 4l.004-3(b). 
Unless urgent and compelling 
drcufflstances exist he contracting 
officer snail notify GSA pnor to 
acquiring utility semess without 
executing a tendered contract .After 
such nodfication. he agency may 
proceed with he acquisition and pay tor 
he utility service under he provisions 
of3lU,S.C lS(n(a)(3)— 

(1) By issuing a purchase order in 
accordance with 13.3; or 

(2) By ordering *he necessar/ utility 
service and paying for it upon the 
presentation ofan invoice, provided that 
a determination is approved by he head 
of he contracting activity mac a formal 
contract cannot be obtained and 'hat he 
issuance of a purchase order is not 
feasible. 

(dl When obtaining service uciiizmg 
either of he methods at subparagraph 
(c)(1) or (ci(2) of his section, he 
contracting officer snail establish a 
utility history file on each acquisiucn of 
utility service provided by a contractor. 
This utility history file snail contain, in 
addition to appiicabie documents in 
4.303, he following iniormaaon: 

(1) The unsigned, tendered contract 
and any related letter of ransmittai: 

(2J The reasons stated by me utility 
supplier for aoc execating me tendered 
contract he record of negoQaoons. and 
a written deximte and final refusal by a 
corporate officer of he supplier (or if 
unobtainable, documentanon of 'he 
verbal refusal by a corporate officert: 

(3) Services to be mnushed and he 
estimated annual cosc 

(4| Histoncai record of any appiicabie 
connection charges; 

(5] Histoncai record of any appiicabie 
ongoing capital credits: and 

(6) A copy of he appiicabie rate 
schedule. 

fe) Oetenninations made and actions 
taken under (c) of his subsection to 
execute a contract, and related 
acquisition actions taken under this 
subsection, are valid for one year only. 
The contracting officer snail take 
actions to execute a bilateral wntten 
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contract pnor to expiration of the one* 
year penoo. 

*U }0 4*3 GSA amoastance and aoprbvaL 

Cal The C3A oiSce specned in 41J304- 
3(b^w^iL upon request, provide 
technical and acquisiddn assistance, 
anc will arrange for the nirnishing of the 
services descrtbed in this part for any 
Federal agency, mixed-ownership 
Government corporaaon, the District of 
Columbia, die Senate, the House of 
Representaoves. or ±e Architec: of the 
Capitol (and any acnvity under the 
Architecf 3 direction. (See 41J305. Pre- 
award contraa review.) 

(b) Except as otherwise spedEed in 
41^303. agendee shall submit ail 
infonaacicn required under part to 
the General Services Administration. 
Public Buildings Service. Public Utilities 
Division (PPU). Washington. DC 20405. 

(c) When cpntracdng for utility 
services meeting the criteria in this 
paragraph, agencies, except delegated 
agendes (see 41.003(b)) or agendes 
performing their own review pursuant to 
paragraph (d) of this subsecdon. shall 
obtain GSA review and approval of 
their prospccdve contract document and 
shall provide the informadon descnbed 
in 4X005. 

(1) The annual cost of the service to 
bo acquired is esdmated by the using 
agency, at the time of inidadon of tha 
service or annual review, to exceed 
SI5Q.OOO for separate contracts, or 

5250.000 for authorizadons under an 
areawide contracc or 

(2} A connection charge, tenninadon 
liability, nonrefundable or nonrecairing 
service charge, or other fadlides ch^e 
to be paid by the agency is estimated to 
exceed 573,000 for separate contracts, or 

5125 . 000 for authorizadons under 
areawide qantracts. 

(d] Agences may request, from the 
GSA office speoned at 4l.004-a(b|, 
general authority to conduct their own 
pre-award contract reviews of the 
proposed uniity contracts spetafied in 
41,004->3(c}. Such requests shall igd ude 
a certificadon brom the acquiring 
agency's Senior Procurement Executive 
that the agency has 

(1) An established acquisition 
program: 

(2) Personnel technically qualified to 
deal with speaalizad utilities problems: 
and 

(3| The ability to accomplish its own 
pre^award contract review. 

The request snail also tndude 
information regarding the agency's pre- 
award contract review procedures. 

(e) Requests for review and approval 
of contract actions descnbed in 
paragraph (c| of this section, shall 
contain the uuormatlon required by 


4X005 and shall be forvarded to GSA as 
early as possible, but not later than 20 
woriting days pnor to the date new 
services are to commence or expiration 
of an existixig contracL If GSA coes not 
respond :o tne rsfemng agency wuhia 
20 woriting days after a proposed uuiicy 
services contract is received for review 
and approval (or within a lesser penod 
i agreed upon), tiie refemng agency 
may complete nego cations and execute 
the contract. 

(!) Agendes seeking GSA contracting 
assistance for utility services, shall 
forward such requests (see 4X005) to 
GSA not later thu 120 days ptior to the 
data new services are requxr^ to 
commence or the date of expiration of 
an existing contraci 

41JXM-4 QSAareawMieeoinraeta. 

(a) GSA enters into areawide 
contracts (see 4X001) for use by Federal 
agendes in the acquisition of utility 
services. An agency in an area covered 
by an areawide contract shall acquire 
utility services under the areawide 
contract unless the agency determines 
that more advantageous rates or terms 
and conditions of service are available 
from another supplier under a 
separately negotiated contract Upon 
request the GSA oSca specified at 
4X004-G(b) will furnish agencies with a 
lisrof the areawtde contracts showing 
the types of utility services available 
and the geographical areas served. GSA 
will also provide a copy of any areawide 
contract upon request 

(b) £ach areawide contract indudes 
an aathorization form for requesting 
service, connection, disconnection, or 
c hang e in service. Upon execution of an 
authorization by the contracting officer, 
the utility service supplier is required to 
funuh services, without further 
aegotiatians. at the supplier's current 
ap^cabie published or unpublished 
rates, unless other rates, and/or terms 
and conditions are separately 
negotiated. 

(c) The contracting officer shall 
implement the areawide contract by 
execnting the authonzaoon. and 
attaching it to a Standard Fonn (SF) 2a 
Award/ ^ncract along with any 
supplemental agreements on connection 
caarges. spedai facilities, or service 
arrangements to be paid by the agency. 

The contracting officer shall also attach 
any specific fiscal operational and 
administrative requirements of the 
agency, applicable rate scheduftls. 
teehmcai items, maps or drawings of 
delivery points, details on Government 
ownmhip. maintenance, or repair of 
fadlides. and other information deemed 
necessary to fully dc&ic the service 
conditions in the auihonzation/ contract. 


(dl Agences shall provide GSA at the 
address soecned at 4iJ04-3(bj a copy 
of each 5F 25 and executed 
authonzanon issued uccer an areawice 
contract 'witnin 20 days alter execuwon. 

4lj)04-4 Seoarate oormcta. 

(a) In the absence of an areawide 
cootzact or interagency agreement f see 
4X004-^1, agencies shdl acquire uniity 
services by separate contract suoiec: :o 
the requirements and Limitations of 
4 X 00 4 -1. 41JX)4-3(c). and agency 
contracnng authority (see 4X004-3(d)}. 
4Xi30aL and 4X009. 

(b) Subfect to the procedures 
contained in 4X004*2. when an agency 
is entering into a separate contract. ±e 
contracting officer shall document the 
contract file with the following 
information: 

(1) TXe number of available suppliers: 

(2) ^y spedai equipment, service 
reliability, or facility requirements and 
related costs; 

(3) The utility supplier’s rates, 
connection charges* and termination 
liability; 

^ (4) Total estimated contract value 
(including costs in paragraphs (b) (2) 
and (3) of this section: 

(5) Any technical or spedai contract 
terms required: 

(0) Any unusual characteristics of 
services required: and 

[7) The utility's willingness to wheet 
or otherwise transport utility service. 

(c) When requesting GSA to enter into 
a separate contract the requesting 
agen^ shall furnish de technical and 
acquisition data spemned in 4XB05(b). 
4X004-o(b). and such other technic^ 
data as GSA may request to complete 
the contract 

(dl A contract exceeding a one-year 
period, but not exceeding ten years 
(except pursuant to 4X003), may be 
justified, and is usually required, where 
any of the following orcuznstances e.xisn 

(1) The Government will obtam lower 
rates;, larger discounts, or more 
favorable terms and conditions of 
service: 

(2) A proposed connection charge, 
terminanon liability, or any other 
fadiides charge to be paid by the 
Federal Government will be reduced or 
eliminated: or 

(3) The utility service supplier refuses 
to render the desired service except 
under a co n tract exceeding a one-year 
period. 

41J04. e im t fagencv egreemencs. 

Agences shall use interagency 
agremnents (e.g.. consolidated purchase, 
joint use. or cross-eervice agreements) to 
acquire utility services or faaiities from 
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other Covemaent ageades and snail 
cooipiy with de polices and procedures 
at Subpan :r.5. Interagency 
Acquistuoos under ±e Econocy- Act. 

41J}Q5 PTMward contract review. 

(a I Where prMward contract rrdew 
is required, me agency snail provide the 
following imormauon to GSA with the 
proposed contrac: document sumcendy 
in advance of award to peroit a 
complete review. Requests for C3A 
review, approval, or assistance shall be 
forwarded as provided in 4UX>4-a(e), 
and shall include the following 
information: 

(1) A technical desenption or 
spedDcniion of the type, quantity, and 
quality of service required, and a 
delivery schedule; 

(2) A copy of any service proposal or 
proposed contract; 

(3) Copies of all cirrent published or 
unpublished rates of the uuilty suppiler; 

(4> Idenrificadon of any unusual 
factors aifecung the acquisition: and 

(5) Identincanon of ail available 
sources or methods of supply, an 
analysis of the cost effeedveness of 
each, and a statement of the ability of 
each source to pro vi de the required 
services, including the location and a 
description of each available supplier's 
fadiities at the nearest point of service. 

(b) For new or initial utility settees or 
suppliers, the agency shai] funhsh the 
inxdnBetion in paragraph (a) of this 
secnon and the following as appllcabte 

(1) The date inidai service is required: 
(21 For the hist 12 months of foil 
service;, estimated Tnaxltnnm demand, 
monthiy consumption, annual cost of the 
service, and comiecnon charges to be 
paid by the agency: 

[3] ICiown or estimated time schedule 
for growth to uioxnaie requirements; 

(4| Estimated ultimate maximum 
demand and uidmate monthly 
comwmpuotg 

(5) A simple schematic diagrsm or line 
drawing showing the meter locations, 
the locadon of the new udiity faciiides 
to be constructed on Federal property by 
the Federal agency, and any required 
new concachon fadiides on either side 
of the delivery point to be canscuciBd 
by the utility supplier to provide the new 



(6) Accoundng and appropriadon data 
to cover the required uoiity services and 
any consecdon charges required to be 
paid by the agency receiving such udiity 
services: and 

(7) The following data concerning 
proposed faoiides and related charges 
or costs: 

(i) Prapesed refox^bie or 
nonrehmdable connection charge, 
termmauon liabiiicy. or ocher taoUtiiss 


charge to be paid by the agency, 
together with a desmiption of the 
supplier's proposed faciities and 
fsnmated consmeuon costs, and its 
mdonale for the cnarge; 

(ii) A wntten. signed statement by the 
supplier that any proposed coimecdon 
charge is not in excess of the charge that 
other customers would be required to 
pay for like faciides under similar class 
and conditions of service; and 

[iii] A copy of the acquiixg agency's 
esdmate to make its own connection to 
Che supplier's faciiides throogh use of its. 
own mources or by separate contract 
When feasible, the acquiring agency 
shall provide its estimates to construct 
and operate its own utility facilities in 
lieu of partdpating in a cost-sharing 
constriction program with tha proposed 
udiity supplier. 

(c) For existing udiity services or 
suppliers, the agency shall Furnish GSA 
Che informadon in paragraph (a] of tliis 
section and the following, as applicable: 

(1) A copy of the most recent 12- 
month’s service invoices: 

(2) A tabuiadon. by month, for the 
most recent 12 months, showing the 
ajyfwai iitiiity demands, consumpdon. 
cammetion caazges. fdel adjustment 
edaeges. and the average montiily cast 
per unit of caiuumpdon: 

(3) An estimate, by month, for the next 
12 months showing the estimated 
maximum demand^ monthly 
consumpdon. annual cost of the 
services, and any cotmecdon charges to 
be paid: 

(4) Accounting and appropriation data 
to caver the easts for the c o n tmuadon of 
utility servicas: and 

(5) For eiectric connection contracts, a 
statement whether the transformer, or 
other system components, on either side 
of the delivery point is owned by the 
Federal agency or the utility supplier, 
and if the metering is on the ptimary or 
seondary side of the transformer. 

(d) Agenaes conducting their own 
pre^ward contract reviewa shall 
esabilsh appropriate agency 
procedures. 

4tjOOS AWiiinlctfvciQii. 

Agmnes $hail review (a) uoiity 
service invoices on a momhiy basis; and 
(b| each contract auihonuarton. 
purchase order, or other wntten request 
for service exceeding the small purchase 
dollar tifflitacoxs on an annual basis* The 
purposes of such review are to insure 
that the uoiity supplier is fuxmshing the 
services to each faoiity under the 
uniity's most econonucaL applicable 
rate and to examine uoiity comserdal 
markets for advantageous competitive 


resoiictanons. Ibe aamai review shcil 
be based upon Lse faciity s usage, 
condihoos. and cnaraciansucs of 
service, at each inciviauai delivery 
point, .for most recent 12 months. If a 
change in rate is appropnace. the 
Fede^ agency snail request ihe 
supplier to make such rate change 
immediately. 

4im3^2 ante cnanqes and regulatory 
inte^renOonL 

(a) When a supplier proposed a 
change in rates or terms and co n ditions 
of service to the Government, the 
agency shall promptly determine 
whether tha proposed change is 
reasonable. jushSed. and not 
discnxnxnatory, 

(b) When a regulated supplier 
proposes changes in rates or terms ^d 
conations of service that may be of 
interest to other Federal agencies, and 
intervendon before a regulatory body is 
considered iustified. the matter snail be 
referred to GSA. The agency may 
request from GSA a deiegaaon of 
authority for the agency to intervene on 
behalf of tha consumer interests of the 
Federal Executive agenaes. 

(c) If a regulatory body approves a 
utility supplier's request for rate change, 
pursuant to 52.241<-a. Change in Rates or 
Terms and Conditiona of Service for 
Regulated Suppliers, any rate change 

be made a pan of the contract by 
contract xnodiGcahon. The approved 
applicable rate snail be enechve on ±e 
date datermined by the regulatory body 
and resulting rates and charges snail be 
paid promptly to avoid late payment, 
provisions. Copies of the modincanon 
mntainia^ the Utility Supplier 3 
approved rate change shad be sent to 
the agency's paying aifice (see 4lJX^iL 

(d) When the utility supplier is oot 
regulated and the rates, terms, and 
conditions of service are subject to 
negonaaon pursuant to the clause at 
sutler. Change is Rates or Terms and 

of Service for Unregulated 
Suppliers, any rate change shad be 

a pan of the contract by concoct 
modification, wuh copies sent to the 
agency’s paying oiBca. 

41JXI7 Contract etnaea. 

(a) Because the terms and conefitions 
under which utility suppliers funuso 
service may vary from area to area, the 
differences may tsihience the terms and 
conditians appropriate to a parricuiar 
utility's comraenng situation. To 
accommodate requirements that are 
pecniiar to the contracting situation, this 
section prescibes clauses on a 
‘•substantially the same as" basts (see 
3il0l| which permits the contracting 

(fi-n - 2 /? 


o^cer ;o prepare and uciiise variations 
of the prescribed provision and ciauses. 
m accordance with agency procedures. 

(b) Tie contracnng ofScer snail insert 
ifl soiicitaxicns and ccntracis for uulity 
services clauses sucstantiaiiy ths sane 
as the foiiowing: 

(1) The clause at Conilica: 

(2! The clause at Scope and 

Ouranon of Contract: 

[3) The Clause at 52^n-o. Change in 
Cass of Service: 

[4) The clause at 32.^41-4, 

Contractor's Faoiities: and 

[5) The dause at SZZ^l^ Service 
Provisions. 

(c) The contracting officer shall insert 
a clause aubscantiaily the sane as the 
^use at 32.241-d. Change in Rates or 
Tenas and Conditions ox Service for 
Regulated Suppliers, in solicitaaons and 
contracts for utility services when the 
utility supplier is subject to regulatory 
body. 

(d) The contracting officer shall insert 
a clause substantially the sane as the 
clause at 52-241-r, Change in Rates or 
Terns and Conditions of Service for 
Cnraguiatad Suppliers, in soUcitations 
and contracts for utility services when 
the utility supplier is not subject to a 
regulatory body. 

(e) The contracting officer snail insert 
a dause substantially the sane as the 
clause at 3Z24l-^ Connection Charge, 
when a connection charge is required to 
be paid by the Govamnent to 
compensate the contractor for fantishing 
additional faoiities necessarj' to supply 
service. When conditions require the 
incorporation of a nonrecurring, 
oonreiundable service charge or a 
teraanation iiabiiity. see paragraphs (f1 
and (H of this section. 

(f) The contracting officer shall insert 
a dause subsuntiaily the sane as the 
dause at 52JZn-9, Termination Liabxiity% 
when payment is to be made to the 
contractor upon terainadon of service 
in lieu of a connection charge upon 
completion of the facilities. 

fgj The contracting officer shall insert 
a dause substantially the same as the 
aause at S2JI41-I0. Multiple Service 
Locations, as defined in 4lJXn. whm 
providing for possible alternative 
service locations is required. 

(h) The contracting officer shall insert 
a dause substantially the same as the i 

^use at Si24l-.ll. Sectric Service 
Compliance Representation, 
when proposals from alternative electric 
sut^liere are sought. ] 

(|) The contracting officer shall insert 
a dause substantiallv the same as the 
^use at 52.241-ii Nonrefundable. 
Nonrecumng Service Charge, when the 
Government is required to pay a 
Ronrefundabie. nonrecurring i 


aiembership ;ee. a cnarge for initiauon 
of service, or a contnbuuon for ±e cost 
of faalities canstrucnon. The 
Covensment may provide for mdusion 
of such agreed amount or fee as a pan of 
de connecnon cnarge, a pan of die 
im ti ai payment ror services, or as 
periodic payments to fuifill ±e 
Government’s obiigaaon. 

(j) The contracnng officer snail Lnsen 
a dause substannailv die same as uie 
dause at S2m4l-I3. Capital Credits, 
when the Federal Gcvemment is a 
me an er of a cooperative and is entitled 
to capital (redits. 

41X08 UtUir/ services contract fomu 
The Standard Fona [Sr] 33. 

Solicitation. Offer and Award, 
prescnbed in S3X14(c| and tilustrated in 
33X01«33. shall be used when 
contracting for utility services unless 

(a) An areawida contract (see 41.00^ 
4(c}) is utilized, or 

(b) A purdtase order form is 
authorized by this regulation. The 
contracting officer sfiall incorporate the 
applicable rate schedule to each 
contract purchase order or 
modification. 


(a) Formats for use in conduc ^"g 
anm^ reviews of the following utility 
services are available tern the addrm 
specified at 4i.004-^(b) and may be used 
at the agency’s discretion: 

(1 ) Eleoric service: ^ 

(2) service: and 

(3) Water and sewage service. 

(b) Conffacting officers may modify 
the annual utility service review fonnat 


as necessary :o fuiiy cover :tie se.mce 

used. 

PART 52— SOUCrTATlON 
PROVISIONS ANO CONTRACT 
CLAUSES 

SZSO^Z [Removect 

9. Section 52-238-0 is re.moved ar.d 
reserved. 

T. Sections 52X41-1 ±rougi: 52-241-12 
are added to read as follows: 

52X41-1 CoftiBcta. 

As prescnbed ia 4l.007(bKlI. iaser: a 
dause subscantaily me same as the 
foilowug; 

Caadicts (Datsi 

To the extent of any inconsistency 
between the terms of this contract 
(including the specificationsl and any 
rate schedule, rider, or exhibit 
incorporated in this contract by 
reference or ctherwisa, or any of the 
Contractor's rules and regulations. the 
terms of this contract shall concroi. 

(Sod of dause) 


41X09 Ponnats for utfflty service 
speqAcationa. 

(a) The foUowng specification formats 
for use in acquiring utility services are 
available from the address spedSed at 
4 1 . 004 - 3 (b) and may be used and 
modified at the agency's discretion: 

(1) Elecric service: 

(2J Water service: 

(3) Steam serrice: 

(4) Sewage service: and 

(5) Natural gas service. 

(b) Contracting officers may modify 
the specification fonnat referenced ia 
paragraph (a) of this section and attach 
tec hTTic d iteM. details on Government 
ownmship of facilities and maintenance 
or repair obligations, saps or drawings 
of delivery points, and odier information 
^i8®mea ne c es sary to fully defiatf 
service coaditions. 

(c) The specifications and 

attachments (see paragraph (b) of this 

section) shall be inserted in section C of 
the utility service soiictation and 
contract 

4t^ Pormats for anrmai Utility service 


Scope and Ourstion of Contract 

As prescribed in 41.007(b)(2), insen a 
dause substannaily the same as the 
following: 

Scope and Ouacioa of (Date) 

(a) For the period (date) to (data). 
Coaoactor agrees to funtisd and the 
Coyemaent agrees to purchase (speafy type) 
utility serrica ia accordance with the 
applicable tani^st, nues. and reguiauons as 
approved by the appiicabie governing 
regulatory body and as set forth in chs 
contricL 

(b) It ia exp r e ss ly understood that neither 
the Coatracmr nor the Covemfflent is vmder 
any ooligauon to conunue any services 
beyond the term of this coniract 

(e) The Contractor snail provide the 
Covercaent one oanpicte set of rates, rerms. 
and coaditions of semes wnica are in exTeex 
as of the date ox* this contract ^ny 

subsequently approved contracior shall also. 
coaoBTemly with oling with the regulatory 
body, idratsa the Govenaaent proposed 
rwisioni in fates or terms and conditions of 


(dl The Contracaar snail be paid at the 
applicable rateis) under the tanff and rie 
Covenaaem shad be liable for the minimua 
B on t hi y charge, if any. speoiied in this 
emuracs conmmnng with the penod m 
winch senrict is imtiaily fonusned and 
continuing for the term of this contract. .Any 
”brimn m monthly charge speoiied in this 
cemraa shad be equitably prorated for the 
ui which commencement and 
teraunation of tha contract become effeenve. 


(( 1-13 
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(Ead of dausef 

SU4T-»3 CSiaoqm m CUsa ot Safvica. 

Aj orescnb«d in 41.007!b)(3). insert e 
ciause substannaiiv the same as the 
foilowing: 

Qiaage ia Caas oi Servica. iDaie^ 

>) hs ibe sveni ot a change m 'he ciaaa oi 
service, such service snaii be proviued at the 
contractor s lowest avaiiaoie rate scheduie 
apptieabie to the ciase ot semce rannshetL 
(b) Where tha Cnntraeor coes not have on 
file with the reguiatory bony approved rate, 
acheduiee appticabie to sovtcee provided ao 
danse in thu conma shaii preciude (he 
parhee frea negodadag a ratescaednie 
ippiicabU to tha daas of semes humhed 

(End ot ddusel 

SU4V-4 Cnmractors FodUttes. 

An. prescribed ia 4U»r(bK4U icsert a 
clause substantiaily (be same as the 
following: 

Contractor's Fadfities (Data) 

(a) The Contracior. at its expense, shall 
frimisd ^tail. operate, and auixuain all 
faciiides retnured a nimish service 
hereunder to. and measure such service at the 
point 01 delivery speafled in the Sisrvice 
Spe^cadona. TlUe to all suen iaaiidee 
resein with the Contractor and the 
Contractor sbeH be responsibte Car all loss or 
damege to sacn faghriiw. 

[bl Notwithstanding any terms expressed 
in thi clause, ‘die Contractor shall obtain 
approvei Cronx the Contracting Oflicer prior to 
any epuipinent installauon. constnicdon. or 
removal. The Covenunent hereby grants to 
'she Contractor, free of any rental or sixatUr 
charge, but sobiect to the iinuunoas 
speoiied In this contract, a revocable permit 
or deesse to esuer the service focadon for any 
proper p ur pose under tha contrecL Tma 
permit or license includes use of the site or 
sites agreed uccn by toe parties hereto for the 
inatailaoon. operation, and somanance of 
die faexsoea of the Contractor apmred to be 
located uoon Government prexsises. All uuces 
and other cnarges in coonecnoa ihenrwud 
togetner with aii iiabuity oi the conmespr tn 
conatroccon. operaiion. or naui c e nanci or 
such faoiidec* snail be sssumert by the 
Coturecior. 

(cl Authorized representatives of the 
Omtrector will be aiiotved access to the 
faoiides on Go vernmen t prenuscs at 
reasonable runes to perform (he oeliganofis 
of ths CooiracsorTegsrTling such racxhdes. It 
is expressly undetetood that the Government 
may limit or r e sm e the rrght of access herem 
granted in any manner caiuidered oeeessary 
forueuanai secunry. 

(dl Such faedides shaii be removed and 
Government premises restoied to their 
ofigmei condidon by the contractor at im 
txpense within a reasonable dme uter the 
Covemmeftt revokes the temnnauon of this' 
contract. In the event soch termjaaoon of this 
e o ntr acf is due to the feoit of (he Omoucror. 
such faeiiines may be retained in place at the 
opQon of the Government entU servvoe 
coraoaraoie to that provided for bareuneeris 
obtained elsewhere. 


fFod of dausel 

S2.241*d Service Provisidfta. 

As oresenbed in 4l.00r?b){5). insert a 
cause substannaiiv the same as the 
following: 

Stfvtce ProvtsloDs (Date) 

?al iUsasursmeflt of serrjca, (1} All service 
funusned by me Csntiacior soail be 
aessured by smiaoie metering equipment of 
standard aaouiactore. to be fuxmshcd. 
installed, maintained, calibrated, and read by 
the Cancractor at its e.xperme. When more 
c single meter is installed at the service 
locadoo. the readings (hereof shell be billed 
contunedvely. In the event any meter fails jto 
register for registers incorreedy) the service 
hsmtshed. die pMes shall agree upon the 
length ot liwi* ox meter maihuxenuo and the 
qoantxty of service delivered donsg such 
period of txmei. An apprepnete adinscmexit 
•Kail be made to the next invoiGe for the 
purpose of correedng such errors. However, 
any meter which registen aot more than 

percent slow or fast shall be deemed 
correct. 

(21 The Contractor shall reed ail meters af 
periodic intervals of approximeteiy 30 days 
or in accordance with the policy of the 
cognizant regulatory body. Aii billings based 
on meter readings of less than — — — or 

more days snail be prorated 

accordingiy. 

(b| MoiBf tssL (1) The Coctnemr. at its 
f*pr**^ shall penodicaiiy inspect and test 
ContractoTHnstailed oMtefs at mtervals not 
exceeding one year or at intervals in 
accordance widi the policy of the co gnis a n t 
eeguiatory body. The Coyeimaem will have 
the nght to have represenunon dursig the 
inspecnon and teat 
(2} At the wnnen request of the 
extracting OScer. the Contractor shall 
make tddinonai tests of any or all such 
meters in the presence of govesBmeat 
representaovta. The coet ox such addition al 
teats shall be bourne by the Cavenxnenc u 
±m percentage of errors is found to be not 
more dow or fast. 

(31 No meter snail be placed in service or 
allowed to rernom in service which bos an 
error in registrant ui excess of ■■ 

p e rcen t uener nonnal opera ong c o n ditions. 

(cl C^offpe m voiiuine or onvcecr. 
Rinuooabie nonce shaii be gnren by tha 
Contraesng Ofticer to the extractor 
fgg ardin g any maxensl changes aaxxapated ia 
tho volume or casractertsocs of die uaiicy 
service required at tech locanoa. 

(d) CtnaittutY of sery tea and coitsumpCMn. 
(II The Contractor shad use reasonable 
to provide a regular sod 
unmtemtpted supply of servKs at the sennea 
locaoon. but shaii sot be lia b le for damages, 
bresch of contract or otherwise to the 
Coversment tor failura. susoe nsi o n . 
(iimmah oi L or other v err s tioB S of servica 
o c c asion ed by or in consequence of airf 
cause beyond the control of the Cdotnctor. ^ 
but not limited to sets of God or of 
the pubde enemy, nres. floods, eenhgnases. 
or other catastroone. smkea. or fuiun or 
breakdowfi of crunsmtssion or other faedtiem 
Prowled Pxat when any such failure, 
suspension. dxnxniunQ&. or other vananon of 


service shad aggregate more ‘Jian one cour 
during any period hereunder, an cquiiac;e 
adiustaent snad be sace in Jie aoniniy 
aiiling specned in jus contract 'Jacucing T.e 
mmuniiai montaiy czargef. 

;2J la the event ‘Jte Covemneni is jaaoi*^ 
to oocrate tae ser/ics iocauon m wr.oie or j: 
pan for any cause be^*ond its controa 
jxciading but not ii.mited to acts of Goa or zi 
‘he puoiic enemy, ilres. :1 oogs. eanncuafcea. 
other catastrophe, or strikes, on equitacie 
adiusement shad be maae la he montaiy 
biding specfied ia his compact liaciuoiag he 
monthly charge) if the penod during 
which tha Government is unable to operate 
such servica locanon. m whole or in part. 
fkflh exceed IS days dunng any penod 
bereunder. 

(End of clause) 

51241*-^ Change In fiatea or Terroa and 
Conditions of Service tor fteguiated 
Suoptlera. 

As prescribed in 41.007(c). insert a 
clause substantially he same as he 
foilowing: 

Qxange in Rates or Terms and Coadltions of 
Service for Regulated Suppliers (Date) 

(a) Services fumxsaed under his contract 
an subiect to reguiatix by a reguiatory 
body. The Contractor agrees to give he 
Contracxxng Officer wnnen aouce of he ililng 
ox an appucation for change m rates or texms 
and conditions of servica concurrently with 
tha filling of the appiicauon. Such coucea 
shad fudy describe the proposed change, if. 
dxaing the tenn ox his contract, he 
regulatory body having lunsdiction approves 
aixy changes, he Contractor shad forwera to 
he Contracting Officar a cooy of such 
dtangaa irithin IS days after he eiTective 
data hereof^ The Contractor agrees to 
«tirimia ninusfling servica unoer hh 
uax r a c; m accordanca with he amended 
tanfil and he Government agrees to pay sues 
semes at the higcsr tsr iower rates as of the 
date when such .*ates are .maae effeenve. 

(b) The Contractor hereby r epresents and 
warrants hat currently and curing he iife of 
this co n tract he applicable publtshed and 
uxipublisiied rate schedutets) shod aot be tn 

of he lo w est pubiisned and 
unpublished rate scheduiefs) aveiisble to any 
other customers of he seme dass under 
sumier conditions of use and servica. 

(cj In he event that he reguiaionr body 
promulgates any regulation concaming 
matters othar than rstes which affects his 
contract, ha Contracior shad immeoiateiy 
provide a cooy to he Contracting Officer. 

Tile Government shad aot be bound to acceot 
any new reguiaaon inconsistent with Federal 
lawa or reguiaaon^ 

(d) Any changes to retes or terms and 
conditions of semce shad be made s part of 
his contract by he issuance of a conoac; 
fiodffieauon. The effecave date of he change 
shad be he effecave date by he reguiatory 
body. 
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(Ead of*ci«Be( 

S224>— 7 C*UtfH ;0 Rates or Tanrui and 
CoodltlORs of Sarv«c« tor Unraduiaiad 
SoopOan. 

As prescnoea in 41^71 dl insert a 
daiase snostaiKsiiy cne same as me 
foilowug^ 

Cune* ^ Rms or Temsa aad Condidoiis ot 
Sendca tor L'arv^uiated Suppiiers (Da (at 

After (iosartoaiet. tmoar party may 
raqum a ^nan^a rMs or cerms and 
amdidoxaoc service, (ioiesa odienwaa 
provided in thUcnanacL Bocd pardes agree 
to eocer la aegoaednos coocemiag such 
diaages upon recetpi of wnttsn request 
deuiiiflg the proposed change and speofyiog 
rhe reesonsior the proposed changes. 

(b) *The eiTcstive date -of any change shall 
be as agree d to by the pornes. Tlte Cancractor 
hereoy represena and wereants that the rates 
so aegooated wtd notPe in excess of 
published and unpublish e d rates chai ige d to 
any o d t er customer of the saute dass un der 
sicker terms and conditions of use end 
service, 

(c) The failure of the parties to agrw upon 
any change after a reasonable partod of time, 
shall be a dispute under the Oisputes clause 
of this comracL 

(d) Any changes agre^ to rates, terms, or 
conditions as a result of such negotiations 
shall be made a pan of this contnct by the 
issuance of a contract modiUcaaom 

[End of dausel 

S2241«a CoRnoehon Charge. 

As prescribed in 4l.007Te). insert a 
clause substantially the same as the 
following; 

CoBBochoa Charge (Date) 

(a) Oorye, In consideration of the 
Ccnnctor furnishing and installing at its 
expense me sew conneenon faaiitles 
descnhed herein, die Covemment shall pay 
the Contractor a connection cnarga. The 
payment snail be in cne form of pr ogre s s 
payments, aovance payments or as a lump 
sum. os agreed to by the ponies and as 
permitted by aopiicabie law. The total 
amount payable snail be either the esammed 
cost of I... less Che a g ree d to salvage 
value 01 S or the actual cost less (he 
salvage value, whichever is less. As a 
condition precedent to final payment the 
Contractor snail execute a reiaase of any 
daims against the Covemment arising under 
or by (he vvnxe of such tnstalladon. 

(b) Owfmrsnip. aoerarioru end ma:ttwrtanc 9 
of n9Pt faa/it:es to be provtdeti The facilities 
to be suopiied by the (^ntruetor under this 
clause, oocwithsrandiog the payment by the 
Government of a connection charge. be 
and remam the prooerry of the Contractor 
and shalL at all times dunng the Ufa of this 
contract or any renewals thereof, be operated 
and maintained by the Contractor at its 
expense. All ta.xes and other charges in 
coan^on therewith, together vnih ail 
liability ansing out of the construction, 
operanons. or maintenance of such faetlides. 
shall be the obliganon of the Contractor. 

(cj Cnraits. The Contractor agrees to allow 
the Covemment. on eac.h mont.hiy bill for 


serva tuimsfled under mis oomzam to cae 
Service Locauon. a credit of __ persem of 
rhe amouoi oi each sues oiii us rescured uotii 
die acauBuiauoQ of cedits equal :se 
smounc of such cao&ecSQa ssarge. sroyiaec 
uiai cne Cootcacuir say at any nse ailow a 
sedit uo to WO percam of sa amount of eacn 
sues bill. 

12« la se event cha Coouaetcr. bet'ora any 
terTTuaauoa of this csotrac: sui aiiar 
compmnoa of die faciicrs orovidea ior ui 
dua cause, series any customer otser man 
die Coveramant (nsgaediass ox wrauar the 
Go vernfflent aoetxig served simuicaneoualy. 
inxeBniuendy. nr oox ai all! by meana of ch^ 
fadlides. the Contnaat shall promptly notify 
the Goveramenc In wnnng. Unless oihtrwise 
agreed by the parties in writing at that time, 
the contractor shall pramptly ocaeleratt cha 
oedits provided for under subparagraph 
(cl(l) of this chHisa. op to mo percent of each 
aonddy bill undl there is ref u nd ed Che 
amotinc that reflects the Gavernmenrs 
coimecdon costs for that pordoa of die 
fadlides used in serving others. 

(3) In Che event the Con t racm r terstmaees 
this eonmact, or defaults in penormaxice. 
prior to rail credit of any eotmeedon charge 
paid by the Govenunent the Contracmr snail 
pay to the Coverament an amount equal to 
the oaeredited balance of the connection 
charge as of the dace of the tetmmanon or 
default 

(dl Tertmitetion dofbre comptedon of 
fataiide% The Goveramem reserves the right 
to teimsnate this cootraa at any tune before 
compledon of the fadlides with respect to 
which the Covemment ts to pay a connection 
charge. In the event the Government 
exerdses chxs right the Contractor shall be 
paid the cost of any work accomplished prior 
to the time of termination by the CovernmenL 
piua the coat of removsL less the salvage 
veiue;. 

[9)Tef7jdnat2ottanercompi9t2enof 
fadlSdes. In the event the Goverament 
terminates this contract after completion of 
the fadlides with respect to woich the 
Coveniment is to pay a coanection charge, 
but before the crediting in foil by the 
Contractor of any connecoon charge in 
accordance with toe terms of this contract, 
the Contractor snail have the following 
options; 

(1) To retain in place for twelve months or 
more efter the nooce of termxnatioa by the 
Govemmem such faoiides on condittoo (hau 
[H li during such tweivemoath period, the 
Contractor serves any other customer by 
meens of such faoiides. the Contraoor. shaiL 
in lieu of allowing credits, pey the 
Government dunng suen period installments 
in like amount manner, and extent as the 
credit provided for under paragraoh (c) of 
tins dause before such termmaoon. and 
(u) Ifflmediaceiy. after such twetve-mooth 
period the Contractor shall pnmotly pay in 
full to the Government the uncredit^ 
balance of the cormecnoa charge. % 

(21 To r e mo ve such faalities at the 
Comractor s own expense within twelve 
months after the etTeenve date of the 
terminadon by the Goveramenc Provided 
that if the Contractor elects to remove such 
fadlides. the Government shall then have the 
option of purchasing such faoiities at the 


agreed salvage vaiue set :ort.n aermn: ooa 
provided furtner. '..lat *j:e 'Contractor snail. ii 
:he di re cno n of r.heGoveromefU. esve ’n 
place SUC3 faaiioes YOC»ed on CowinmerM 
properry wnica toeCovemmem aiecLs :o 
purcaase at me agreed salvage vauie. 

(End 01 ctausel 

SZi241<-9 Tenw maiiu n UsoORy. 

As prescr.bed in 4l.C07i f). r.ser. a 
ciauee eubstainiady the sarne as 
folio wm^ 

Terminedoe .liabUlXy (Oeto 

(a| If the Gowernxient disoominues utility 
senicemiderdns con g a a before eooipieaon 
of the faoiides cost recovery penod specined 
paca^papa ihl ox this clause d 
considaiatioo of de Contracmr fucxshing 
and instailmg at its expense, de new 
fadlides desoibed hereto, the Government 
shall pay tereunacioa charges, caicuiaced as 
set forth in dis dause 

(b) FadJiry cost ncovery period- The 

period of tinse. not exceeding the teroi of da 
contract during which de net cost ox de new 
facilities, shall be recovered by de comrauor 
is • - ' moQths. {Insert nefoocted 

duration.} 

(c) Met facility cosL The cost of de new 
fadlides. less de a g r e e d upon salvage vame 
of such faoiides. is-* 

^ littseft appropriate doilar 

OmiTCXOLl 

(dl Monthly fadlity cost recovery rote. The 
monthly faoiity cost recovery rate which de 
Goveramem shall pay de contractor whetner 
or not service is received is— 

^ [Divide the net fadllty cast in 

paragraph (d of this ciatae by the faeiiities 
cost recovery penod in paragraph (b! of this 
douse and insert the resultant figure . } 

[e| Termination ch arge s . 

Teraunanon caargesmiMuItipIy the 

remaining months of the faaiities cost 
recovery perrod speafied in paragraoh 
(b) of this dause by the monthly roeiiir/ 
cost recovery rote in porognom? /di of 
this douse.} 

(End of dausel 

SU41-10 Muttipie Serviea Locations. 

As presenbed in 41.D0rTgj. insert a 
clause substantially the same as the 
following 

Mullipie Service Locadoos tOacei 

(al At any time by wntten order, de 
Conenenna Officer may designate any 
locaaon wicnin de service area of the 
Contractor at which utility service shad 
commence or be discononued. The contract 
shad be modified in wnting, by adding to or 
deleting from de Service Spe^canons. de 
name location of de service, soemfying 
any different rate, de pout of delivery, 
different semee speoxicanons. and any other 
teraia and conditions. 

(bl The anmmum monthly charge soecfied 
in this contract shall be equitably prorateo 
from the penoo in which commencement or 
disconORuance of service at any service 
location designated unoer de Service 
Spemficanons snail become et7ec::ve. 
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(Esd of daiiss) 

5Z241-ti Q«ctne S«fvica Territory 
Comotiianoa ReomcntaOoru 

prescnbed in 4l.007{h|, msert a 
representation substandaily the same as 
±e following: 

Public Law 100-3B. £l«cmc Service Tsmtory 
Compliance Reptmentacioa (Datei 

(a) The Offeror represents as part ot its 
offer that the Offeror's saie oi eiecmcity tn 
accordance with the terms and conditions of 
this soiidtaooa is { | is not ( ) consistent 
with Public Law 100-20Z. section 8093. 

(b) The Offeror's sopporang.raaonaie is as 
follows: 


(Had of clause) 

SU41-12 Nonrefundable, Nonrecurring 
Service Charge. 

As prescribed in 41.007tn. insert a 
clause substantially the same as the 
foUowing: 


Nonrefiffldable. Noancaamg Servics Charge 
(Oetet 

The Government may pay a aonrefundadie, 
.laarecumng charge wnen uie hues and 
reguiaoons of a supplier reomre that a 
customer pay (1) a caargt for the mioacion of 
service. (2) a contnbunoo in aid of 
construcoon. or (31 a nonrefundabie 
aemoersnio fee. This charge may or may not 
be in aadition to or in lieu of a connecnon 
charge. Therefore, there ts hereby added to 
the Contractor’s schedule e oonrefondable. 
ao nr ee a mng charge for____in the 
anwunt of doiUn peyebie 

(specify dates or sebeduiesH* 

[End of clause) 

SZ241«13 Capitil Credils. 

As prescribed in 41.DQ7(]], insert e 
clause substandaiiy the same as the 
following: 

Capilai Credits (Data) 

(a) The Covemmeniis a member of the 
[cooperative name) - and as 

any other member, is enoUed to capital 
cr^ts coasiscent with the by-laws of the 
cooperative, which sutes the obligation of 
Che Contractor to pay capital credits and 


which speoiles the method and ti.me of 
paymenL 

(b) Within 60 days after t.*!e coac of 
Contractor's dscai year, ms Contractor sna:i 
furnish to me Concracang Officer, or 'j:* 
designated represenaove ox ih9 Contracting 
OfScer. in wntmg. a iisc of aesued crenits oy 
contnet number, year, and delivery poi*c. 
.\Uo. me Contractor snail state me amount of 
capicai credits to be paid to me Government 
and the dace me payment ia to oe mace. 

(C) Upon tenamadoa or expire non of this 
con tract uxiiesa the Government directs chat 
unpaid capital credits art to be applied :o 
another contract the Contrsemr snail aiake 
payment to the Govenunenc for the unpaid 
credits. 

(d) Payment of capitai credits will be made 
by certtffed check, payable to the Treasurer 
of the United States; and forwarded to the 

Contraetmg Officer at unless 

otherwise directed in wnttng by the 
Cotttrsctxng Officer. Checks sh^ dte the 
euxrentor last contract number and indicate 
whether the check is partiai or final payment 
for all capital credits accrued. 

[Had of clause) 

[FR Doc 91-12245 nled 5-23-91; 3:45 am| 

(WJJiei coot 
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CENTRAL MONTANA Electric Power Cooperative, inc. 

P.O. BOX 50085 • BILLINGS, MONTANA 59105 • (406) 248-7936 


July 22, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th & F Streets, NW 
Room 4041 

Washington, DC 20405 


Gentlemen: 


FAR Case 91-13 


We are just in receipt of a proposed rule on the acquisition of services 
from utilities (56 Federal Register 23982). Specifically, GSA is proposing 
at Section 41.007 (j) that the following language be added to all contracts 
between federal facilities and cooperative utilities: 

52.241-13 Capital Credits 

(b) Within 60 days after the close of the contractor's fiscal year, 
the contractor shall furnish to the Contracting Officer, or the 
designated representative of the Contracting Officer, in writing 
a list of accrued credits by contract number, year, and delivery 
point. Also, the Contractor shall state the amount of capital 
credits to be paid to the Government and the date the payment is 
to be made. 

(c) Upon termination or expiration of this contract, unless the Govern- 
ment directs that unpaid capital credits may be applied to another 
contract, the Contractor shall make payment to the Government for 
the unpaid credits. 


We have concern with those two paragraphs, 
below. 


I will try to enumerate our concerns 


A rural electric cooperative usually cannot provide capital credit in- 
formation within 60 days. It takes more time than that to complete an 
audit and an audit is required before assigning capital credits. Fur- 
thermore, the accounting for capital credits cakes significant time and, 
therefore, capital credit assignment is usually made sometime after the 
60-day period. We recommend paragraph (b) be changed to read "In accord- 
ance with the By-Laws of the cooperative, the Contractor shall furnish to 
the Contracting Officer, or the designated represented of the Contracting 
Officer, in writing a list of accrued credits." 

Rural electric cooperatives generally retain capital credits for a period 
of ten to forty years. Since funding from REA is being reduced, rural 
electrics are being called upon to Increase their equity position. The 
only way to increase equity position is through retaining of capital credits. 
Furthermore, cooperatives do not know when capital credits will be refunded. 
It depends upon the financial strength of the utility. Your proposed wording 
in paragraph (b) indicates the Contractor shall state to the Government the 
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date payment is to be made. As stated above, this is almost impossible. 
Furthermore, in paragraph (c) it indicates that upon termination or ex- 
piration of the contract, the Contractor shall make payment to the 
Government for unpaid credits. This, as I state above, is almost im- 
possible and should the rural electric make a special provision to the 
Government, it would be discriminatory and the rural electric would 
need to make pa 3 nnent to all customers. We recommend deletion of para- 
graph (c). 

I hope this information is valuable to you. If we can be of further assistance, 

please let us know. 




KW/tl 


cc: Michael Oldak, NRECA 


ADAMS ELECTRIC COOPERATIVE, INC. 


■^53 Nortn Strattcn Street 
Gettysou^'g PA‘"325-'j55 
717-334-9211 


JiUy 23. 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th & F Streets. NW, Room 4041 
Washington, DC 20405 

RE; FAR CASE 91.13 WRITTEN COMMENTS 
Federal Acquisition Regulation 
Acquisition of Utility Services 
48 CFR Parts 6, 8, 15, 41 and 52 
Proposed Rule as Published 5/24/91 
Federal Register, Vol. 56, No. 101 

Dear Secretariat: 

Adams Electric Cooperative, Inc. (AEC) is an electric distribution cooperative providing electric 
service to approidmately 22,000 accounts in the rural areas of Adams, York, Cumberland, and 
Franklin counties in South-Central Peimsylvania. As such, AEC provides electric service to at least 
five federal agency accounts and may have an opportunity to serve additional accounts in the future. 

AEC has reviewed the above referenced proposed rulemaking and is providing written comments 
herein on the following Parts and Subparts: 

Part 52.241-13 Capital Credits 

Suboart fa) : Cooperative bylaws typically state that a cooperative is "obligated to pay ^ 
credits to a capital account for each patron" rather than the propsoed language which states "the 
obligation of the Contractor (Cooperative) to pay capital credits". The first quotation implies 
an assignment or allocation process whereas the second quotation, as contained m the proposed 
rule, tq}peais to denote an actual physical cash payment to the member. 

Normally, a cooperative "allocates” its margin from operations for the prior fiscal year to all of 
the consumers based on their usage of electricity or patronage during the prior year. This 
allocation of patronage capital or "coital credits" is accumulated to any balance remaining from 
prior years. As financial conditions permit and upon the discretion of the Cooperative board 
of directors (as granted in the bylaws), a periodic "retirement" of a portion of the accumulated 
patronage capital is made to members in cash. 
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A£C recommends that Subpart (a) be amended to only read: 

"The Government is a member of , and as any other member, is 

entitled to capital credits consistent with the bylaws of the cooperative." 

Subpart (b) : Cooperatives are subject to annual CPA Audit requirements within 90 days after 
closing of their fiscal year pursuant to Rural Electrification Administration federal agency 
requirements. "Allocation" of the prior year margin does not occur until after the Audit has 
taken place. 

AEC recommends that the references to the "60 days" notification requirement and the "accrued" 
credits language be stricken. The 60-day term is inconsistent with other primary federal agency 
jurisdiction and the term "accrued" can be problematical due to similar capital credit "allocation" 
processes occuiring from other associated organizations to the distribution cooperative at 
different times during a year. To try to accrue such partial year allocations for associated 
organizations in order to comply with the proposed language would be fraught with difficulty, 
uncertainty, and future adjustments. 

The last sentence in Subpart (b) also appears to confuse the "allocation" and "retirement" 
processes as highlighted in Subpart (a) comments above. 

AEC recommends that Subpart (b) be amended to only read: 

"The Cooperative shall furnish notification to the Contracting Officer, or the 
designated representative of the Contracting Officer, of any such capital credits 
in a manner consistent with its bylaws notification for all members of the 
Cooperative." 

Subpart (c): While cooperatives probably would be able to acconunodate the assignment of 
capital credits to another account, there are no provisions for making lump sum payment to the 
Government for unpaid capital credits if an account is terminated. Such a lump sum payment 
of unpaid capital credits would currently be considered as preferential treatment by the federal 
agency, the Rural Electrification Administration. 

AEC recommends that Subpan (c) be amended to only read: 

"If the contract account with the cooperative is terminated, the cooperative s hall 
be notified as to the proper mailing address for any future payments of unpaid 
ctq)ital credits." 

Subpart fd) : The wording "certified check" should be changed to "check or other satisfactory 
means, Le., bill credit". Other payment terms shdlild be consistent with the majority of non- 
federal agency members. To request the use of certified checks for a few federal agencies is 
an unnecessary burden to the other non-federal agency members who will incur the cost for 
preferential treatment for the Government and do nqt request similarly certified checks. The 
"certified" requirement is considered to be overly onerous in considering that nearly all 
cooperatives have been in existence for 50 years or more and possess excellent credit 
experience. 



AEC reconunends that Subpart (d) be amended to only read: 

"Payment of capital credits will be made by check, bill credit, or other satisfactory 
means. If a check is issued, it should be payable to the Treasurer of the United 

States and forwarded to the Contracting Officer at , unless otherwise 

directed by the Contracting Officer in writing. Other capital credits terms and 
conditions shall be in accordance with the bylaws of the Cooperative." 

Part 52.241-8 Connection Charges 

Subpart (c) : AEC utilizes the standard Agreement for Electric Service as developed for 
cooperative use by the federal agency, the Rural Electrification Administration. To the extent 
that langut^e appears to be inconsistent between the proposed rulemaking and the current 
Agreement for Electric Service, AEC recommends that the two federal agencies strive for 
uniformity in such agreements for electric service. 

On behalf of Adams Electric Cooperative, Inc., I appreciate the opportunity to provide input into the 
proposed rulemaking prior to its adoption. I am also available to discuss any of the written comments 
contained in this letter should you so desire. 




Sincerely, 



. C / 


A. Daniel Murray 
General Manager 


./ 

/ 

/ 
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, General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, NW, Room 4041 
Washington, DC 20405 


Gentlemen: 

We wish to comment on GSA proposed rule on the acquisition of 
services from utilities (56 Federal Register 23982 at section 41. 007 (j). 

We are particularly dissatisfied with paragraphs (b) and (c) of 
52241-13 Capital Credits. 

Paragraph (b): Equity is not computed and allocated until the 

Cooperative's audit has been approved by REA, and that audit is not 
due until 90 days after the close of the fiscal year, and takes another 
month or so for REA in Washington, DC, to give their approval. Also, the 
Bylaws of our Cooperative state that pajnnent of equity is determined by 
the Board of Directors at it's discretion, and payment date cannot be 
set at the time the equity is earned. 

Paragraph (c) : Capital Credits are not paid out of normal date of 

retirement, so could not be paid when a contract is terminated. 

Paragraph (d) would be a bookkeeping burden as we do not pay 
equity by contract number but by member number, and our Bylaws allow 
one membership to be issued per entity, Also we are not able to 
distinguish whether this is final pajnnent of the equity at the time 
the check is made out. 

Please consider our comments on these matters. 

Very truly, yours. 


COLUMBIA RURAL ELECTRIC ASSN. INC. 
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FARMERS’ ELECTRIC COOPERATIVE, INC. 
OF NEW MEXICO 

3701 THORNTON ST , P 0. BOX 550, CLOVIS. NEW MEXICO 88101 
TEL -505 1 762-4466 
FAX 505 1769-2118 

July 22. 1991 


General Services Administration 
FAR Secretariat ( VRS ) 

18th and F Streets, N. W., Room 4041 
Washington, D. C. 20405 

Re: FAR Case 91-13 


Dear Sirs: 

I have been directed to comment on FAR Case 91-13 by the Board of 
Trustees of Farmers’ Electric Cooperative, Inc., Of New Mexico. 
My comments will be confined to 52.241-13 Capital Credits. 

This proposed regulation will have a profound effect on all 
electric and telephone cooperatives. Although sub part (a) says 
the Government "is entitled to capital credit payments consistent 
with the bylaws of the cooperative," sub parts (B) and (c) are in 
direct conflict with the bylaws of most or all such cooperative 
utilities. 

The prepayment of these capital credits is not allowed to any 
businesses, and would cause an undue hardship if any business or 
Government agency could request payment when service at a 
particular location was terminated or merely changed ownership. 

The retention of capital credits is one of the key sources of 
financing new facilities. Much of this comes from businesses and 
Government agencies which frequently terminate their service 
agreements when their need for utility service ends. 

Additionally, capital credits are essentially the only equity that 
a cooperative maintains. The erosion of this equity by not being 
allowed to retain capital credits according to its bylaws will 
lead to financial deficiencies. This will cause higher utility 
rates and increased needs for borrowed money at higher interest 
rates. 

52.241-13, Capital Credits, will cause an undue hardship on all 
rural utilities and should be deleted from FAR Case 91-13. 


Sincerely , 



Clifford G. Stewart 
Executive Vice President 
and General Manager 
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Habersham 

P.O. Box 25 / Clarkesville. Georgia 30523/ Phone (404) 754*2114 


July 22, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W., Room 4041 
Washington, D. C. 20405 

Reference: FAR Case 91-13 


Dear Sir: 

Thank you for the opportunity to comment on the proposed rule on the 
acquisition of services from utilities. 

As a cooperative we are very proud to be able to repay capital credits. 
However, paying capital credits is an option that we may not always have. 
Whether or not to pay capital credits has always been a decision made by the 
local board of directors on an annual basis. As available capital becomes more 
and more uncertain, cooperatives may be compelled to forego or suspend the 
return of capital credits. 

It would be very unfair and completely against the cooperative philosophy to be 
forced to treat one class of customer, i.e. "Govt” different from other 
members. This rule as it is proposed could (1) increase costs of capital to 
cooperatives; (2) decrease creditability and public relations; and (3) could very 
well jeopardize the tax exempt status of the cooperative. 

Any special treatment of capital credits could and si’.ould be negotiated into 
each individual contract. 

Yours truly, 

HABERSHAM ELECTRIC MEMBERSHIP CORPORATION 

10 £ 

WiUiam E . Canup 
General Manager 

WEC/ej 
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234-5609 July 23, 1991 


CERTIFIED MAIL 

General Services Administration 
FAR Secretariat (VRS) 

Room 4041 

18th and F Streets, N.W. 

Washington, DC 20405 

Re: FAR Case 91-13 

Federal Acquisition Regulation; 
Acquisition of Utility Services 


Dear Sirs: 


In accordance with the Notice of Proposed Rulemaking 
published in the Federal Register of May 24, 1991, Baltimore Gas 
and Electric Company ("BG&E") submits the following comments 
regarding the proposed rules on acquisition of utility services. 

I. 

As a preliminary matter, BG&E will describe its 
interest in this rulemaking. 

BG&E is an investor-owned public utility engaged 
primarily in the business of producing, purchasing and selling 
electricity and purchasing, selling and transporting natural gas. 
BG&E's utility service area includes Baltimore City and all or 
part of nine Central Maryland counties. BG&E supplies 
electricity to over one million customers in an area of 
approximately 2,300 square miles with a population of about 2.5 
million residents. BG&E supplies gas to over 500,000 customers 
in an area of approximately 614 square miles with a population of 
about 1.9 million. 

BG&E's Utility operations are subject to regulation by 
the Public Service commission of Maryland. This regulation 
includes rates, service, facilities, financial condition, 
capitalization, records, manner of* operation, metering, and 
customer relations. The principles, policies and practices which 
BG&E follows are prescribed by Commission Orders, regulations, 
and the Tariff filed with and approved by the Commission. 
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As the foregoing indicates, BG&E is a provider of 
utility services and presently provides gas and electricity to 
those Departments and agencies of the United States Government 
having operations and facilities within BG&E*s service territory. 
As such, BG&E has an interest in this pending rulemaking which is 
directed at adopting rules governing the acquisition of utility 
services such as those supplied by BG&E. 


II. 


BG&E's principal concern relates to the interface 
between the proposed rules and BG&E's Tariff. A "tariff” is the 
public document containing the terms and conditions which govern 
the relationship between the utility and its customers. 
Southwestern Bell Tel. Co. v. State Coro. Common . 664 P. 2d 798, 
800 (Kan. Sup. Ct. 1983). BG&E's Gas Tariff is 50 pages long and 
its Electric Tariff over 70 pages (including schedules and 
riders) . These Tariffs cover the entire spectrum of the utility- 
customer relationship including, for example, voltage, supply 
points, metering, customer-furnished versus utility-furnished 
equipment, service extensions, terminations of service and loss 
of service. 

BG&E's Tariffs, thus, cover many of the same subjects 
as the contract clauses in proposed Part 41.007 and 52.241-1 (56 
Fed. Reg. 23986-23990). We have, in fact, compared BG&E's 
Tariffs with the proposed contract clauses and found the 
following proposals to be in conflict with the Tariff: 


Proposed 


Subject 


52.241- 2 (d) Proration of monthly minimum charge 

52.241- 10 (b) „ 


52.241- 4 (a) 

52.241- 4(d) 


Facilities provided by utility and 
customer 

Loss or damage to equipment 
Removal of equipment 


52. 241- 5 (d) Liability for damages 

Bill Adjustment for outages 

52.241- 9 Termination liability 


The details of these specific conflicts are not important, since 
every utility has a different Tariff and general rules like these 
could not be expected to resolve all conflicts between the 
proposed contract clauses and hundreds of different utility 
Tariffs in effect in this country. 

The point is that there are going to be conflicts 
between the proposed contract provisions and the utilities' 
tariffs and that there should be a lawful and reasonable rule 
applicable in those circumstances. 
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III. 

This brings us to BG&E's specific concern and objection 
to what is being proposed in this rulemaking. Proposed Part 
52.241-1 Conflicts reads as follows: 

To the extent of any inconsistency between the terms of 
this contract (including the specifications) and any 
rate schedule, rider, or exhibit incorporated in this 
contract by reference or otherwise, or any of the 
Contractor's rules and regulations, the terms of this 
contract shall control. 

There is no specific reference to the tariff but it is assiomed 
that the intent is to include the tariff within the term 
"Contractor's rules and regulations." This construction seems 
reasonable, since rate schedules and riders are parts of ' 
utilities' tariffs. Thus, this proposed rule essentially states 
that, in any conflict between the terms of the utility's tariff 
and the terms of the utility-government contract, the contract 
supersedes the tariff. We object to this resolution of the 
conflict situation and submit that it is contrary to law and 
unreasonable. There are three reasons for this conclusion. 

( 1 ) 

First, proposed Part 52.241-1 seems to be in conflict 
with Section 8093 of the Department of Defense Appropriations Act 
of 1988, Public Law 100-202, which is referred to in the Notice 
of Rulemaking itself at 56 Fed. Reg 23984. In pertinent part. 
Section 8093 provides as follows: 

Sec. 8093. None of the funds appropriated or made 
available by this or any other Act with respect to any 
fiscal year may be used by any Department, agency, or 
instrumentality of the United States to purchase 
electricity in a manner inconsistent with State law 
governing the provision of electric utility service, 
including State utility commission rulings and electric 
utility franchises or service territories established 
pursuant to State statute. State regulation, or State- 
approved territorial agreements. 

In our view, BG.&E's tariff is a product of the "State 
regulation" referred to in the statute. The tariff is proposed 
by the utility but then submitted to the Commission for review 
and approval and is subject to change by the Commission. We 
would submit that purchasing electricity pursuant to the contract 
clauses in proposed Part 52.241, which we pointed out above are 
in conflict with BG&E's Tariff, is, directly inconsistent with 
State law and, therefore, contrary to the intent of Section 8093. 
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( 2 ) 

Second, proposed Part 52.241-1 seems to be premise'd on 
a distinction between the "Contractor's [i.e., utility's] rules 
and regulations", which are subject to being superseded by the 
utility-government contract, and State rules and regulations, 
which are not. This fails to recognize that 

tariffs filed with a state regulatory agency, such as 
the PUC, are not mere contracts but have the force of 
law and are binding on the consumer and the 
utility. . . . (citation omitted) 

Stiteler v. Bell Tel. Co. . 379 A. 2d 339, 341 (Pa. Cmwlth Ct. 
1977) . Accord: Application of Borough of Sadd le River . 362 A. 
2d 552, 560 (N.J. Sup. Ct. 1976); Illinois Central Gulf R.R. Co. 
V. Sankev Bros.. Inc. . 384 N.E. 2d 543 (111. App. Ct. 1978). 

As these cases recognize, the utility's tariff is 
applicable to all customers alike and is thereby intended to 
prevent prohibited discrimination among customers. See, e.g. , 
Annotated Code of Maryland . Art. 78, Section 26. 

Accordingly, BG&E believes that proposed Part 52.241-1 
fails to recognize the legal force of duly-filed and Commission- 
approved tariffs. 


(3) 

Lastly, the proposed contract clauses in Part 52.241-1 
et seg. would enable the Federal agency in question (whichever 
one is negotiating the contract) to dictate the terms of the 
utility's providing it with service. With the obvious exception 
of national security factors, the Federal Government, as a 
utility customer, is no different from any other large customer 
of BG&E. However, none of the conflicts between the Tariff and 
proposed Part 52.241 appear to relate to national security. 
Hence, there is no reason for special rules to apply to the 
Federal Government and the Tariff to apply to all other 
customers. Such a situation would create practical problems, 
with the utility's representatives having to apply a wholly 
different set of rules to service locations serving the Federal 
Government. 


It would also probably require Commission approval for 
BG&E to enter into contracts with the Federal Government which 
conflict with the terms and conditions found in BG&E's Tariff. 


IV. 

For the foregoing reasons, BG&E requests that proposed 
Part 52.241-1 be revised to read as follows: 
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To the extent of any inconsistency between the 
terras of this contract (including the specifications) 
and the terras and conditions (including any rate 
schedules, riders or exhibits) of the Contractor's 
Tariff duly-filed with the State regulatory agency, the 
terras of the Tariff shall control. 



V. 


In addition to those proposed contract clauses which 
conflict with BG&E's Tariffs, there are certain proposed clauses 
which conflict with the regulations adopted by the Maryland 
Public Service Commission or with Maryland statutory law. They 
are as follows: 


Proposed 

52.241- 4(b) 

52.241- 5(a) 

52.241- 5(a) , (b)2, (b)3 

52.241(b) 


Subject 

Taxes 

Fast/slow meter bill adjustment 
Percent meter error 
Meter tests 


The reference to Section 8093 of the Department of 
Defense Appropriation Act of 1988, Public Law 100-202, in 
proposed Part 41.004-1 (56 Fed. Reg. 23984) implies that contract 
clauses which are inconsistent with state utility law are not to 
be included in contracts. However, since the Act refers only to 
the purchase of electricity and not other utilities like gas, 
there is some ambiguity. Moreover, the fact that the point is 
not explicitly stated in the FAR may leave contracting officers 
unsure of what to do in such cases. 

Accordingly, BG&E requests that a new subparagraph (k) 
be added at the end of Part 41.007 reading as follows: 

(k) No contracting officer shall insert any clause 
prescribed in 52.241-1 through 52.241-13 which any 
utility supplier shows to be inconsistent with 
state law (including statutes or administrative 
regulations) governing the providing of the 
particular utility service or the matter which is 
the subject of the clause. 

We appreciate your consideration of BG&E's comments. 


yery truly yours, 

..O 
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fJectrlc Membership Corporation 

260 Monroe, Georgia 30655 Phone (404) 267-2505 
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WESTERN DISTRICT OFP‘CE 
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TELEPHONE 404 . 972 . 2917 

July 23, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W., Room 4041 
Washington, D. C. 20405 

RE: Comments on Proposed Regulations, 5 U.S.C 610 (FAR Case 91-13) 

Gentlemen: 

The Walton Electric Membership Corporation (Walton EMC) j^preciates the 
opportunity to comrnent on the above referenced proposed regulation which will have an 
adverse impact on ftiture costs for electric service and will impair the ability of small 
cooperatively owned utilities to compete with large publicly held utilities. 

The General Services Administration proposed rule on the acquisition of services 
from utilities (56 Federal Register 2982), section 41.(X)7(j) proposes language to be added 
to all contracts between Federal facilities and utilities. Section 52.241-13, Capital C^redits, 
includes lan^ge applicable only to cooperative utilities, all of which are sm^ businesses. 
This section is particitiarly troubUng to us as it would mandate provisions which are 
prohibited by our by-laws, Georgia state statue, and would increase cost of electric service. 

Section 52.241-13 (a) which provides that "The Government. ...is entitled to 
capital credits consistent with the by-laws of the cooperative, which states the obligation of 
the Cbntraaor to pay capital credits and which sp^ifies the method and time of payment" 
is sufficient language to protect the government’s interest in capital credits of any 
cooperative of which it is a member. Sections 52.24 l-13(b)-(d), however, demand actions 
which are contrary to the Walton EMC by-laws and are theiefOTe inconsistent with section 
52.241-13(a). Furthermore, these sections would mandate that the government be treated 
as a privileged class of customer, which would be unfair to the other cot^rative members 
and inconsistent with the requirements of the Internal Revenue Service for 501(c)(12) 
cooperatives. 
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Section 52-241 -13(b) requires that "Within 60 days after the close of the 
Contractor's fiscal year, the Contractor shall furnish to the Contracting Officer...,in writing 
a list of accrued credits by contract number, year, and delivery point...." This information 
is not readily available on the type of computer systems that cooperative's generally have. 
Cooperatives generally cannot a^oid in-house programmers or the type of custom designed 
software that can extract such specific information. In order to keep costs down, we 
process all accounts in the same manner and notify members of the assignment of capital 
credits through the use of our monthly every-member newsletter. This method is approved 
by the Intonal Revenue Service. To provide the detailed information required by the 
proposed regulation would be time consuming and costly. Since our rates are cost based 
by class of service, the addition of these administrative costs could justify declaring service 
to federal installations as a separate class of service with the additional cost includ^ in the 
government rate. 

Section 52.241- 13(b) further stipulates that " the Contractor shall state the 

amount of capital credits to be paid to the Government and the date the payment is to be 
made." As a borrower from the Rural Electrification Administration (RHA), Walton EMC 
is required to adhere to REA policies, in general, and in regard to capital ci^ts in 
particular. The REA restricts capital credit retirements within certain parameters and 
requires that capital credit retirements be made only when such retirements would not 
impair the financial stability of the borrower. Capital credits are generally retained for a 
period of ten to twenty years, at which time a determination is made as to which amounts 
will be retired; therefore it would not be possible to state the date payment will be made 
until such determination is made. 

Section 52.241-13(c) states "Upon termination of expiration of this contract the 

Contractor shall make payment to the (jovonment for the unpaid credits" The Walton 
EMC by-laws, in accordance with REA policies, permit the payment of capital credits only 
when a general refund is declared or when the payment is to the estate of a deceased 
member. We do not make payments of capital cr^ts to any member upon termination of 
membership. Walton EMC by-laws and the "Georgia Electric Membership Corporation 
Act" (Ga. L. 1937, p. 644, § 1; Code 1933. §34-C 101, enacted by Ga. L. 1981, p. 1587, 
§ 1.) provide that refunds of capital credits may be made only to estates of deceas^ natural 
persons. 

Section 52.241-13(d) which requires payment by certified check and other 
information that is not provided to all other customers would also increase administrative 
costs out of proportion to the benefit received to the government Capital credit checks are 
generated by computer and processed for mailing by a mailing service. We do not have the 
custom software that would allow us to run the govenunent’s checks as a separate batch. 
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Section 52.241-8 Connection Charge, sets out procedures which would be a 
significant problem to Walton EMC as it also requires that the government be treated as a 
privileged class of customer. Walton EMCs Service Rules and Regulations provide that 
the cooperative will provide certain facilities to all new consumers. However, when the 
customer requires service different from or in addition to that provided, the customer is 
required to pay a non-refundable contribution in aid of construction. Walton EMCs retail 
rates are based on the premise that the cooperative will not include the cost of such special 
requirements in the retail rates. If the cooperative is required to refund such service 
connection charges to the government, retsdl rates would be inherently unfair unless the 
government were treated as a separate class of customer and the amortization of the 
connection charges recovered in the rates. 

In conclusion, Walton EMC would like to comment on the "Supplementary 
Information" provided in the discussion of the proposed rule. Part B. Regulatory 
Flexibility Act states "The proposed rule is not expected to have a significant economic 
impact on a substantial number of small entities within the meaning of the Regulatory 
Flexibility Act, S U.S.C. 601, et seq.. because most public utility companies are 
not small business.” (emphasis added) If one considers only the number of business 
entities affected by the proposed regulation, the vast majority would fall in the small 
business category. In Georgia there are 43 cooperative electric utilities and an 
approximately equal numb^ of small municip^ systems and only one " large" electric 
utility. There are also numerous small telephone systems. 

Walton EMC feels strongly that sections 52.241-13(b)-(d) and 52.241-8 should be 
deleted from the final approved regulations. Thank you for providing tlus opportunity for 
our comments. 


Sincerely, 



T. Wayne Brown 
General Manager 

TWB/mr 
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July 23, 1991 


General Services Administration 
FAR Secretariat 

18th and F Street N.W., Room 4041 
Washington DiC. 20405 

RE: FAR Case 93-13, Section 41.007(j) 

Dear Sirs: 

We are writing in response to FAR Case 93-13, specifically 
section 41.007(j), that deals with the capital credits of 
cooperative utilities that serve the government. We are a 
rural electric cooperative established in 1936. 

We agree that if we are providing electric service to the 
government at the same rates as other members, then the 
government is a member of the cooperative and is entitled to 
the same rights as all other members under the bylaws of the 
cooperative. However, we feel that the language of 52.241- 
13 paragraphs (a) through (d) would grant the government 
special consideration and result in considerable extra 
expense to the cooperatives and their members . We do not 
feel that this is appropriate. The requirements may, in 
fact, be in violation of the bylaws of the cooperatives and 
the mortgage agreements between the cooperatives and the 
Rural Electrification Administration. 

Paragraph (a) states that the time of payment of capital 
credits be specified in the bylaws of the cooperative and 
paragraph (b) states that the time and method of payment be 
specified in the notice of capital credits earned sent to 
the government. Retirement (payment) of capital credits 
depends upon the financial, condition of the cooperative. It 
would not be in the best interest of the members to specify 
the time of payment when capital credits are allocated. The 
actual amount to be retired each year is authorized by our 
board of directors annually at the time they are retired. 

The requirement in paragraph (b) that the government be 
notified within 60 days of the end of the cooperatives' 
year-end of the capital credits earned for the year would 
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put an undue hardship on the cooperatives. It is a very 
time consuming process to determine the capital credits for 
each member. This is normally not completed until nearly 
180 days after year-end. Since in our case they are not 
retired for several years (15 at present), what difference 
could a few days make for allocation notification? 

The requirement in paragraph (c) that the cooperative retire 
all capital credits earned when the government ceases to be 
a member is not allowed by our bylaws. All members must 
wait until the capital credits for a given year are retired 
in normal rotation which presently is 1 5 years after they 
are allocated. . Only estates of deceased members are given 
the option of early retirement, and then the capital credits 
are discounted at a rate set by the board of directors to 
allow for the early retirement . 

We do not believe that the requirement in paragraph (d) that 
the government be paid by certified check is reasonable, in 
our case all capital credits are paid by a computer prepared 
check. In order to issue a certified check to the 
government, we would have to void the computer prepared 
check and have our bank prepare a certified check to replace 
it. This again would result in additional time and expense 
that we do not regard as necessary. 

In conclusion, we see no justification for the above 
proposed rules. At present the government is treated just 
as any other member, and these rules would grant special 
consideration to the government at the expense of all other 
members . 

Thank you for your consideration. 

Sincerely, 

EAST CENTRAL ELECTRIC ASSOCIATION 



GB:lj 


Jeffrey H. Howard 
(202) 624.-2909 


Crowell & Moping 

lOOl PENNSYLVANIA AVENUE. N .W. 
WASHINGTON. O.C. 20004-2505 
(202) 624-2500 

CABLC. C»OMO« 

rACS*Mi«.C iRAPiCOM.. 202-62S‘S'<6 

• . INTERNATIONA... «A3AA 

VJ OOMCSTiC 89-2*^a 

July 23, 1991 




Transmitted By HandJ^elivgry 

Ms. Beverly Fayson 

General Services Administration 

FAR Secretariat (VRS) 

18th & F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 

Re: FAR Case 91-13: Proposed Federal Acquisition Regulations For 

the Acquisition of Utility Services 

Dear Ms. Fayson: 

On behalf of Central and South West Corporation, a public utility 
holding company, and its electric utility operating companies. Central Power and 
Light Company, Public Service Company of Oklahoma, Southwestern Electric Power 
Company, and West Texas Utilities Company, we wish to record our support of the 
comments filed by the Edison Electric Institute. 


Sincerely yours. 
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cc; Senator Sam Nunn 
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Sincerely, 

Harold B, Smith 
General Manager 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N. W. 

Washington, D. C. 20405 

Ac^SitlS, m°r?®c Acquisition Regulation: 

Acquisition of Utility Services, 56 Federal Resrister 23982 
(May 24, 1991) (FAR Case 91-13) 23982 

Dear Sir or Madam: 
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CENTRAL OFFICE: 3977 LAKE STREET • HOMER. ALASKA 99603 • (907) 23S-8T67 


July 25. 1991 


Edward Loed 

General Services Administration 
Far Secretariat (VRS) 

18th & F Streets, N. W., Room 4041 
Washington D C 20405 

Reference: FAR CASE 91-13 

Dear Mr. Loed: 

The National Rural Electric Cooperative Association, of which we are a member, 
requested our review and response to Far Case 91-13. We apologize for missing 
the July 23 deadline but, would appreciate your consideration of our comments. 

Section 4 1 .007(j), proposed a contract clause addressing capital credits for federal 
facilities who are members of cooperatives. Paragraphs (b) and (c), under 52.241- 
13 Capital Credits, would present Homer Electric Association with two problems. 
Paragraph (b) would not allow HEA enough time to complete its year end audit. 
Capital credits may not be allocated until the fiscal year’s margins have become 
official. Paragraph (c) presents an insurmountable problem. Capital credits are 
paid only in accordance with the corporate by-laws. This is a twenty year 
rotation. Obviously paragraph (c) is in direct conflict with paragraph (a) under the 
same heading. The Federal facility would not be able to become a member in the 
first place without agreeing to abide by the cooperative’s by-laws. 

Thank you for your consideration. 



FARCASE:NLS:RE.jb 



JUL 2 6 1991 



QH3-225 

Lynches River Electric Cooperative, Inc. 

July 18, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. , Room 4041 
Washington, D. C. 20405 

Re: FAR Case 91.13, Paragraph 52.241-13 

Gentlemen: 

The bylaws of our cooperative are not specific 
concerning the payment of capital credits. They 
permit our Board of Trustees to determine if and when 
and how the payments are to be made. The Trustees' 
decision depends on the financial condition of the 
cooperative. 

Our cooperative does not allocate capital credits 
within 60 days after the close of the fiscal yfear. We 
do it within a reasonable time. This year, it was 
within about 180 days. 

Please do not make a government regulation that will 
require us to change our bylaws concerning the payment 
of capital credits. 


Sincerely, 



Earl L. Belcher, Jr. 
General Manager 
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Central Clectric Roujer Cooperative, Inc. 

P. 0. Box 1455/121 Greystone Boulevard /Columbia, S. C. 29202/(803) 779-4975 
July 23/ 1991 


General Services Administration, 

FAR Secretariat {VRS} 

18th and F Streets, N.W^ 

Room 4041 

Washington, DC 20405 

RE: S.C. 50 Santee 

FAR Case 91-13 

Proposed Rule Making at 48 CFR Parts 6, 8, 15, 41 and 52 
Federal Acquisition Regulation; Acquisition of 
Utility Services. 

Dear Sir: 

Enclosed please find the original and three copies of the 
Comment by Central Electric Power Cooperative, Inc. regarding 
the above-referenced proposed rule-making. 

Sincerely, 


Senior Vice President & 

General Counsel 

dsk 

Enclosure 

c/Electric Cooperatives of South Carolina 

National Rural Electric Cooperative Association 
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DEPARTMENT OF DEFENSE, GENERAL SERVICES ADMINISTRATION 

and 

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 

Comments of Central Electric Power Cooperative, Inc. 

(South Carolina 50 Santee) 
on the 

May 24, 1991 Proposed Rule-Making 
at 

48 CFR Parts 6, 8, 15, 41 and 52 
(FAR Case 91-13) 

Federal Acquisition Regulation; Acquisition of Utility Services 


Central Electric Power Cooperative, Inc. ("Central") hereby files these comments to the 
General. Services Administration (GSA) relative to the May 24, 1991 publication' of the proposed 
rule-making, FAR Case 91-13, which is a rewrite of the existing FAR coverage at 48 CFR Parts 6, 
8, 15, 41 and 52, as follows: 

INTRODUCnON AND CENTRAL BACKGROUND 

1. All communications concerning these comments by Central should be addressed as 

follows: 

C. Pinckney Roberts 

Senior Vice President & General Counsel 
Central Electric Power Cooperative, Inc. 

P. O. Box 1455 

Columbia, South Carolina 29202 

2. Central Electric Power Cooperative, Inc. is a G&T electric cooperative corporation 
organized and existing under the laws of the State of South Carolina. Its corporate members 
(owners) consist of fifteen distribution electric cooperatives serving approximately two-thirds of 
the State of South Carolina. 


‘ 56 Fed. Reg. 23982 


I 


(?/-/? - 22 ^ 

N:REX\COMMENT.524 

COMMENTS ON PROPOSED RULEMAKING AT 
48 CFR PARTS 6. 8. 15. 41. AND 52 

3. The proposed rewrite of the ejdsting FAR coverage dealing with utility services is 
intended to establish uniform utility coverage in the FAR among all executive agencies, the 
Department of Defense in the past having been exempt Central supports the general concept of 
uniformity among federal agencies. 

4. Central agrees with that portion of the proposed rule-making that restricts the use of 
appropriated funds by any department agency or instrumentality of the United States in 
accordance with the Department of Defense Appropriations Act of 1988, Public Law 100-202. 

This law. generally prohibits the purchase of electricity in a manner inconsistent with State law 
governing the provision of electric utility service, including State utility commission rulings and 
electric utility franchises or service territories established pursuant to State statute. State 
regulation or State-approved territorial agreements. State policy precluding wasteful duplication 
of electric facilities should not be overridden by federal law merely to serve the "local" federal 
interest. 

5. Section 41.004-5(b)(7). Central disagrees with the requirement in 41.004-5(b)(7) for 

the contract office to document the contract file with the utility’s willingness to wheel or 

otherwise transport utility service. Presently federal law restricts requirements to wheel to a 

narrow set of circumstances. Since the Federal Courts have refused to mandate universal 

wheeling, these proposed regulations should not, under the guise of documenting the file, attempt 

to do what the Federal Courts have refused to do. The willingn^ of a utility to wheel should be 

given no weight in awarding the contract Therefore there is no need to document the file and 

■» 

this provision should be omitted from the proposed regulations. 
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6. Section 41.002-2(b). The words "regulated supplier" should be clearly defined in the 
E)efinitions sections in order to avoid any possible confusion. 

7. Section 52.241-5(d)(2). None of the contracts between Central and its other 
consumers contains a provision for an adjustment in the monthly billing due to the inability of the 
consumer to operate the service location for causes beyond its control (other than in accordance 
with a rate schedule under which Central purchases the applicable increment of power firom its 
wholesale supplier). For this reason Central is opposed to this provision being required in federal 
contracts for electric utility service. 

8. Section 52.241-13(b)(c)and (d). Since subsection (a) of 52.241-13 states that the 
Government is a member of the Cooperative, the Government should abide by all the by-laws of 
the Cooperative. Subsections (b), (c) and (d) relate to subjects covered by the cooperative’s 
bylaws and REA regulations and should be omitted. If the provisions of subsections (b), (c) and 
(d) conform to the bylaws, these subsections are redundant; if they differ, the Government 
becomes a "special" member, unnecessarily creating significant problems for the Cooperative. 

Thus subsections (b), (c) and (d) of section 52.241-13 should be omitted from the final 
regulations. 

9. Section 52.241-13(b). If subsections (b), (c) and (d) are not omitted as suggested in 
paragraph 8 above, the foUowing specific comments apply. Subsection (b) would appear to 
require that the contracting electric cooperative agree to make payment of capital credits on a 
certain date to be stated by the Contractor. Under standard, R£A-approved bylaws of rural 
electric cooperatives, capital credits are allocated annually by member and each member is 
notified of the amount of its capital credit allocation. In the event a member has more than one 
service location the allocation is broken down by service lotion. Therefore, the information 
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requested in the first sentence of this subsection is already provided to all consumers, but 
generally not within 60 days. The time requirement should be omitted. 

However, this subsection places an additional requirement on electric cooperatives which 
is contrary to existing standard bylaws and REA mortgage requirements and could result in 
discriminatory treatment of other consumers vis-a-vis the Government as a consumer. The 
payment (as opposed to the allocation) of capital credits is subject to the approval of the board of 
trustees of the electric cooperative and the consent of REA, and is based upon a number of 
factors, including the cash condition of the cooperative at the time of payment Most electric 
cooperatives pay capital credits on a first-in, first-out basis with a ten to fifteen year lag time. 

Some cooperatives use a combination of first-in, first-out and last-in, first-out so as to pay a 
portion of the capital credits based on the current year’s sales. It may not be legally possible, and 
it certainly would not be wise, for the cooperative to contract to pay capital credits on a specific 
date to the Government If it did so, its payment schedule would probably have to be made 
applicable to all consumers in order to avoid discriminatory treatment of any consumer. 
Furthermore, REA might refuse to agree to such a contractual provision, thereby putting electric 
cooperatives at a competitive disadvantage in supplying electricity to Government purchasers. 

The electric cooperative incorporation statutes of the various States and provisions of the 
Internal Revenue Code and IRS Regulations recognize the need for a nonprofit, non-stock 
consumer-owned corporation to accumulate patronage capital through the retention of excess 
earnings. No business can accurately predict its need for such retained capital for years into the 
future. To require the cooperative to commit to that which ^t cannot foresee would be folly for 
the electric cooperative and all of its consumers. If^ on the other hand, the proposed regulatory 

-Jt 

language can be complied with merely by stating that capital credits will be paid "when the board 
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of tnistees so directs, subject to the approval of REA,” the regulation is unnecessary because the 
bylaws adequately cover the matter. The second sentence of this section should be omitted from 
the final regulations. 

10. Section 52.241>13(e). While cooperative bylaws sometimes permit the immediate 
payment of capital credits to decedent's estates, the Government’s proposed requirement is 
different Since it is indistinguishable from paying any consumer (individual or corporate) its . 
capital credits upon mere termination of service, non*discrimination toward the other consumers 
would require the cooperative to significantly change its method of paying capital credits in order 
to do business with the Government 

For the above reasons and those stated in paragraphs 8 and 9 above, this subsection 
should be omitted from the final regulations. 

Respectfully Submitted, 

CENTRAL ELECTRIC POWER COOPERATIVE, INC. 
Patrick T. Allen 

Executive Vice President & General Manager 

Columbia, S.C. 

July 23, 1991 
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Kansas Electric Cooperatives, Inc. 


MAIUNG ADDRESS | 

P. 0. Box 4267 I 
opeka, Kansas 66604-0267 : 

Phone (913) 478-4554 , 
Fax (913) 478-4852 I 

i 

Lester L Murphy, Jr. | 
Executive Vice President | 


1 



MEMBER COOPERATIVES 

Alfalfa REC, Cherokee, OK 
Ark Valley REC. Hutchinson 
Brown-Atchison REC. Horton 
Butler REC. E) Dorado 
C & W REC. Oay Center 
Caney Valley REC, Cedar Vale 
CMS REC, Meade 
Doniphan REC, Troy 
D. S. & O. REC. Solomon 
Flint Hilts REC, Council Grove 
Jewell-Mitchelt REC, Mankato 
Kaw Valley REC, Topeka 
KEPCo, Topeka 
Lane-Soon REC. Dighton 
^avenworth-Jefferson REC, McLouth 
Lyon-Coffey REC, Burlington 
Midwest Energy, Hays 
NCK REC, Bellevlile 
Nemaha-Marshail REC, Axteli 
Ninnescah REC, Pratt 
Norton-Decatur REC, Norton 
Pioneer REC, Ulysses^ 
P. R. & W. REC. Wamego 
Radiant REC, Fredonia 
Sedgwick County REC. Cheney 
Sekan REC, Girard 
Smoky Hill REC, Ellsworth 
Sumner-Cowley REC. Wellington 
Sunflower, Hays 
Twin Valley REC. Altamont 
United REC. lola 
Victory REC, Dodge City 
Western REC. WaKeeney 
Wheatland REC, Scon City 



statewide Office at 7332 SW 21st Street, Topeka, Kansas 66615 


July 23, 1991 


General Services Administration 
FAR Secretariat (VRS) , 

18th and F Streets, N.W., Room. 4041 
Washington, DC 20405 

Re; FAR Case 91-13; Federal Acquisition Regulation; 
Acquisition of Utility Services 

Dear Secretariat: 

Enclosed for filing in FAR Case 91-13 is an original and 
three copies of comments submitted on behalf of Kansas 
Electric Cooperatives, Inc. (KEC). KEC is the statewide 
service association for the rural electric cooperatives 
operating in the state of Kansas. We would request that 
our comments be considered in your consideration of 
amendments to the FAR concerning acquisition of utility 
services. 

Very truly yours. 



Michael W. 

General Counsel 

jh 

Enel. 

cc; Lester L. Murphy, Jr. 

Wallace F. Tillman, NRECA 
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FAR Case 91-13 - Federal Acquisition Regulations; 
Acquisition of Utility Services 


Comments Submitted by Kansas Electric Cooperatives/ Inc. 
In Response to Notice of Proposed Rules 
56 Fed. Reg . 23982, May 24, 1991 


Kansas Electric Cooperatives, Inc. 
7332 Southwest 21st Street 
P.O. Box 4267 
Topeka, Kansas 66604 
(913) 478-4554 




FAR Case 91-13 - KEC Comments 




Kansas Electric Cooperatives (KEC) is the statewide service 
association representing the interests of the rural electric 
cooperatives providing electric service within the state of Kansas. 
Our membership includes thirty-two distribution cooperatives and 
two generation and transmission cooperatives, which together serve 
throughout 80% of the state of Kansas. KEC member cooperatives 
provide retail electric service to nxmerous federal installations, 
including military bases, Corp of engineer projects, and federally 
owned or operated buildings. The proposed amendments or additions 
to the FAR regarding acquisition of utility services ( 56 Fed. Reg. 
23982), if adopted, would have a serious adverse economic impact on 
several Kansas rural electric cooperatives. For these reasons, KEC 
is interested in the proposed changes to the FAR. 

Issues 

For the following reasons, KEC opposes the proposed language 
regarding capital credits contained within 52.241-13, Capital 
Credits, specifically paragraphs (b) and (c). 

1. The language in 52.241-13 (b) and (c), if adopted, may be 
inconsistent with many cooperatives’ bylaws by granting the 
government greater rights to the payment of capital credits 
than other similarly situated members of the cooperative. 

2. The proposed language in 52.241-13 (c) regarding the right to 
payment of capital credits, if adopted and complied with, may 
force many cooperatives to violate terms of the mortgages held 
by the federal government acting through the Department of 
Agriculture and the Rural Electrification Administration, as 
well as jeoparde the cooperative’s financial viability. 

Discussion 

1. The language as proposed in 52.241-13 regarding capital 

credits is both inconsistent internally as well as being 
inconsistent with many cooperatives’ bylaws. Paragraph 
52.241-13 (a) states that the government, as a member of the 
cooperative, is entitled to capital credits consistent with 
the cooperative’s bylaws, the same as any other member. KEC 
would not deny this fact. And, if , the proposed contract 
language were to only contain paragraph ( a ) , we would not be 
writing comments. However, inclusion of paragraphs 52.241-13 
(b) and (c) cause serious concern for KEC as they are both 
inconsistent with paragraph (a) and are inconsistent with many 
cooperatives’ bylaws. , 


# 
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Paragraph (a) correctly states that the government is a member of 
the cooperative and as such is entitled to the same rights as any 
other member. However, if adopted, paragraphs (b) and (c) would 
entitle the government to additional rights regarding capital 
credits not afforded other similarly situated cooperative members. 

Paragraph ■ (b) requires the following: . 

1. Notice of the government’s accrued capital credits 
within sixty days after- the close of the cooperative's 
fiscal year; and 

2. The specific amount of and specific date in which the 
capital credits are to be paid to the government. 

Both requirements go beyond many, if not all, of the cooperatives' 
obligations imposed by the bylaws with regard to notification of 
members' accrued capital credits. Many cooperatives' bylaws are 
quite similar to those proposed by REA and the U.S. Department of 
Agriculture in REA Bulletin 101-5, REA Model Act Bylaws. The 
specific provisions contained within the model bylaws and bylaws of 
many Kansas RECs provide that within a reasonable time after the 
close of the cooperative's fiscal year, the membership will be 
notified and informed of the amount of capital credits being held 
by the cooperative on behalf of each patron. The bylaws, however, 
are silent as to any requirement regarding notification of when the 
credits will be retired. . The model bylaws and the bylaws of many 
Kansas RECs leave it to the discretion of the cooperative ' s board 
of trustees as to when and how much capital credits will be retired 
and paid out to the cooperative ' s members . This is determined 
after a thorough review of the cooperative's current and future 
financial condition. 

The proposed contract language contained within paragraph (b) 
requires the cooperative to give detailed financial data to the 
government within an arbitrary sixty-day limit. The cooperatives 
are required by REA to have an independent CPA audit conducted at 
the close of each fiscal year. Rarely is that audit conducted and 
a report made to the cooperative within sixty days of the close of 
the fiscal year. In many cases, the independent CPA report is not 
available to the cooperative' until four to six months following the 
close of the cooperative's fiscal year. Requiring the cooperative 
to provide specific capital credit information, including accrued 
credits by contract number, year, and delivery point within a 
sixty-day time limit gofs beyond the capabilities of many systems. 

Paragraph (b) attempts to bind the cooperative by requiring the 
cooperative to inform the government of a date certain when payment 
of the capital credits is to be made. » It would be impossible for 
the cooperative's board, within sixty days after the close of the 
cooperative's fiscal year, to indicate with any degree of 
specificity the amount of capital credits and the date certain that 
they will be retired. 


In many instances, cooperatives are on a fifteen or twenty-year 
rotation cycle, meaning that capital credits accrued fifteen or 
twenty years ago are being retired with current revenues. An 
economic reality is that the financial condition of any cooperative 
fluctuates from year to year. Hence, the money available to retire 
accrued capital credits will also fluctuate from year to year. By 
.holding the cooperative to a date certain for the payment of 
capital credits long before the cooperative's board can accurately 
make that determination places the government's right to payment 
above all other cooperative consumers, as well as stripping the 
cooperative's board of directors of its authority and discretion as 
prescribed by state law and the cooperative's bylaws. 

2 . The proposed language in paragraph ( c ) regarding the govern- 
ment's right to payment of capital credits upon termination or 
expiration of the contract, if complied with, may cause the 
cooperative to violate its REA mortgage or even jeopardize the 
cooperative's financial condition. 

Finally, we take strong exception to the inclusion of paragraph 
52.241-13 (c) which provides as follows: 

Upon termination or expiration of this contract, unless the 
Government directs that unpaid capital credits are to be 
applied to another contract, the Contractor shall make payment 
to the Government for the unpaid credits. 

This provision clearly places the government's interests and its 
right to demand payment of capital credits above all other 
cooperative consumers. Currently, when a customer ceases to take 
service from the cooperative, the customer has no right to demand 
payment of capital credits. Current customers which leave the 
cooperative system have no greater right to payment of capital 
credits than do remaining cooperative customers. All customers, 
past or current, are generally paid when the cooperative makes a 
general rotation of capital credits, and not before. 

Cooperatives which have borrowed money from REA have executed a 
standard form mortgage agreement which controls, to a certain 
degree, the cooperative's right to retire capital credits. A 
typical mortgage provides that the cooperative will not, in any one 
year, without the approval of its principal lenders, retire any 
capital credits to its members or consumers if after making the 
distribution the total equity of the cooperative will not equal or 
exceed 40% of its total assets and other debits. 

Many KEC member systems do not currently meet the 40% equity 
requirement necessary to retire capital credits without the 
mortgagor's approval. The inclusion of* paragraph (c) in a contract 
requiring a cooperative to retire capital credits to the government 
at the conclusion of the contract term, if complied with, would 
cause any cooperative with less than 40% equity to violate its 
mortgage with REA. 


Additionally, several Kansas cooperatives serve very large federal 
installations which have accrued considerable amounts of capital 
credits during their years of service. If a cooperative were 
required to retire all of these capital credits at one time upon 
the termination of service to the government installation, the 
cooperative in all likelihood would not have the cash available to 
do so. 

Conclusion 

The proposed contract language contained within 52.241-13 (b) and 
(c) grants to the government greater rights than any other 
cooperative member, and if implemented and enforced will have a 
detrimental economic impact on cooperatives providing electric 
service to government installations. We would strongly recommend 
that paragraphs 52.241-13 (b) and (c) be deleted from the proposed 
contract language contained within the Federal Acquisition 
Regulation as published in 56 Fed. Req. 23982. 

At the very least, paragraphs (b) and (c) should be amended to 
provide that the government will be notified of its accrued capital 
credits within a reasonable time following the close of the 
cooperative's fiscal year, and delete the requirement of notifying 
the government of a date certain when the capital credits are to be 
retired. Further, paragraph (c) if not deleted should be amended 
to provide that upon termination or expiration of the • contract 
between the cooperative and the government, the government will be 
paid capital credits in accordance with the cooperative ' s bylaws 
and general rotation policy. 

Thank you for this opportunity to submit comments regarding the 
proposed amendments to the Federal Acquisition Regulations 
regarding Acquisition of Utility Services. 

Respectfully submitted. 



Kansas Electric Cooperatives, Inc. 
7332 Southwest 21st Street 
P.O. Box 4267 
Topeka, Kansas 66604 
(913) 478-4554 
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Rushmore Electric Power Cooperative, Inc. 


1715 Cambell, RO. Box 2414 
Rapid City, SD 57709-2414 


Phone: (605) 342-4759 
Fax: (605) 348-2026 


July 23, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F. Streets, N.W. 

Room 1041 

Washington, DC 20405 
RE: FAR Case 91-13 

To Whom It May Concern; 

Rushmore Electric Power Cooperative is a wholesale electric 
power supplier to eight rural electric distribution 
cooperatives in western South Dakota. Some of these systems 
serve federal facilities and would be subject to your above 
referenced rules. 

We became aware yesterday on return from vacation of the 
proposed GSA rule on the acquisition of services from 
utilities (56 Federal Register 23982) . In this, GSA is 
proposing language be added to all contracts between federal 
facilities and cooperative utilities. 

We are concerned with subpart "52.241-13 - Capital Credits". 
Subtitle (b) under this section calls for 60 day notice of 
accrued credits stating the amount and date payment is made. 

We are opposed to the 60 day notice as the books are not 
usually closed that soon and because it calls for treatment 
other than normal for the balance of the distribution 
cooperative membership. Additionally they would not yet have 
information on credits earned at the wholesale level which 
would be part of the assigned credits. Notice at that time of 
the method and time of payment would not be available because 
many systems are on an eight, ten or twelve year (example 
only) credit repayment schedule which are recommended by REA 
who also sets payment formulas. The boards of directors make 
repayment determinations at or near the time of payment based 
on factors then. « 
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We oppose sixbtitle (c) as well because it directs that credits 
will be. paid upon termination of a contract unless assigned to 
another contract. This calls for payment out of sequence and 
not according to policy or organization bylaws. It may as a 
result place a financial hardship on the cooperative. 

There are numerous other areas in the rules we have concerns 
with. These, however, pertain principally to retail power 
sales so we~because of limited time~will rely on our member 
distribution systems to address them. 

Your consideration of our concerns in making your rule changes 
would be greatly appreciated. 


Sincerely, 



Robert F. Martin, General Manager 


RFM/dt 


■* 





-OWNED BY THOSE 

WE SERVE* 

. DAVIESS— MARTIN COUNTY 

' ' RURAL ELECTRIC MEMBERSHIP CORPORATION — 

P.O.Box 540 
Washington, IN 47501 
Phone: (812) 254-1870 


July 24. 1991. 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets 
N.W. , Room 4041 
Washington, O.C. 20405 

In Re: FAR Case 91-13 

Dear Sirs: 

Tl-ie recently published proposed rule on the acquisition of 
services from utilities <56 Federal Register 23982) has raised 
concern among the Daviess-Mar t in County REMC Directors. 
Especially, Section 41.007 (j) where it proposes that federal 
facility contracts with the cooperative electric utilities 
contain a clause substantially the same as the clause at 52.241- 
13, Capital Credits. This clause contains provision which would 
violate the principles by which cooperatives operate, and the 
provision would also hold the potential to do financial harm to 
the electric cooperative. 

In paragraphs (b) and (c) it calls for government facilities to 
receive discriminatory, preferential treatment in recovery of 
capital credits. Cooperatives are run by democratically elected 
boards of directors who establish the criteria for if and when 
capital credits may be distributed to member- consumer s . The 
boards of directors establish capital credit policies which are 
intended to treat all consumers equally in receiving capital 
•credits. For the federal government to try to establish 
contractual requirements for preferential treatment in which case 
federal facilities would receive capital credits in advance of 
other consumers, violates this foremost principle of equal 
treatment for all consumers. 

Thank you for the opportunity to offer our observation on this 
matter. 


S incere ly , 



^Robert L. Barron 
General Manager 


RLB : t j s 
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Matanuska Electric 
Association, Inc. 


P.O. Box 2929 
Palmer, Alaska 99645 
Telephone: (907) 745-3231 
Fax: (907) 745-9328 
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July 23, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets NW. Room 4041 
Washington, D.C. 20405 

Dear Sir/Madam: 

Re: FAR Case 91-13. Proposed Rule for Federal Acquisition Regulation; Acquisition of 

Utility Services 

Matanuska Electric >^sociation. Inc. (MEA) submits the following comments on the 
proposed regulations in FAR Case 91-13 . 

The proposed rules appear to establish very specific contract requirements for the 
acquiation of utility services. On the other hand. Part 41 - section 41.007(a) - Contract 
Hansfts provides for varying the contract terms to meet the specific conditions relating to 
a utility. More specifically, this section states: 

"...To accommodate requirements that are peculiar to the contracting 
situation, this section prescribes clauses on a ’substantially the same as’ 
basis (see 52.101) which permits the contracting officer to prepare and 
utilize variations of the prescribed provision and clauses, in accordance 
with agency procedures." 

Given the apparent flexibility noted above, MEA still has a particular concern about the 
clause relatmg to capital credits. The concern relates to section 41.007(j) . which requires 
a contract to contain a clause substantially the same as the clause at 52.241-13 - Capital 
Credits, when the Federal Government is a member of a cooperative and entitled to 
capital credits. 

Specific to clause 52.241-13 - Capital Credits . MEA believes that only subparagraph (a) of 
this clause should be required. Subparagraph (a) would assure the contractmg officer 
that the Federal Government will be treated, as relating to capital credits, the same as 
other members of the cooperative; i.e., on a basis consistent with the by-laws of the 
cooperative. MEA has an established policy, administered by the Board of Directors, to 
manage its capital credits pursuant to the terms of the co-op’s by-laws. Also, MEA has 
paid capital credits each year since 1983. MEA recommends that the final rule include 
only subparagraph (a) of proposed sec tion 52.241-13. 
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If subparagraphs (b). (c) and (d) of proposed section 52.241-13 are included in the final 
rule, MEA notes that in order to meet its peculiar circumstances, the language in such 
subparagraphs would have to be modified. It would be MEA’s understanding that the 
language in such subparagraphs could be negotiated with the contracting officer to meet 
MEA’s requirements. ‘ 

Concerning 52.241-13(b) and (d). MEA’s systems will not permit the allocation, 
notification of payment date and subsequent retirement pajroent of capital credits on 
the timeline, or by the method required in such subparagraphs. As noted above, MEA 
has an established policy and has paid capital credits each year since 1983. MEA believes 
it is unreasonable to expend the resources necessary to change its capital credits policy 
and systems to meet the requirements of one of its approximately 25,000 members. 

More specifically to 52.241-13(c). MEA’s by-laws do not provide for the payment of 
unpaid capital credits to members when they are no longer members of the co-op. The 
capital credits retirement payment is made on a percentage basis, as approved by the 
Board from year-to-year. Subparagraph (c) is not clear as to its intent. If the intent is 
that all capital credits allocated to the Federal Government under a specific contract 
would be paid in full at the end of the contract, MEA’s membership probably would 
have to amend the by-laws to provide for this payment. This amendment would require 
MEA to treat the membership of the Federal Government, as to capital credits, 
differently than that of other members, MEA believes that this requirement is 
unreasonable and should be deleted from the final rule. 

MEA again recommends that subparagraphs (b). (c) and (d) of proposed section 52.241-13 
- Capital Credits be excluded from the fmal rule. Subparagraph (a) would assure the 
Federal Government that its capital credits will be handled pursuant to a cooperative’s 
by-laws. 

Sincerely, 

James N. Woodcock 
Manager of Administration 

Idl 
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Wright-Hennepin 

Cooperative Electric Association 

P.O. Box 330* Maple Lake • MN 55358-0330 


July 18. 1991 


President 

Donald J. Paumen 
Maple Lake. Mn. 


Vice President 

Alvin E. Heinz 
Rogers, Mn. 


Secretary-T reasurer 

E.S. Knickerbocker 
Annandale, Mn. 


Directors 

Byron C. Gustafson 
Buffalo, Mn. 



Howard L Ellis 
Buffalo, Mn. 


Chris A. Lantto 
Annandale, Mn. 


Thomas Mach 
Maple Grove, Mn. 


Sandra Hunz 
Maple Plain, Mn. 


Arthur E. Watkins 
Hamel, Mn. 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. Room 4041 
Washington, D.C. 20405 

RE: FAR Case 91-13 

To Whom It May Concern; 

This letter is to express my concern for certain conditions detailed 
in proposed rule 4l.007(j). 

I have particular concern with two provisions in the proposed rule. 

The one provision states that the cooperative shall provide to the 
Contracting Officer a notice of of accrued capital credits within 60 
days after me close of the Contractors fiscal year and me date that 
payment is to be made. The second concern is mat upon termination or 
expiration of the contract, me Contractor shall make payment to me 
Government for the unpaid credits. 

Both of these conditions would: 

1. Be contrary to me By-Laws of almost all of me cooperatives 
in this country. 

2. Provide a hardship on some cooperatives where me Government 
is the largest and principal customer. 

3. Would discriminate against me omer members of the 
Cooperative by providing preferential treatment of one 
customer over another. 

4. Contradict omer rules established by me Government under 
me Rural Electrification Act which requires the Cooperative 
to maintain a certain level of equity. 


General Manager 

David P. Larson 
Buffalo, Mn. 



5. Decreased equity would mean increased long term borrowing. 

I strongly urge you to coilsider the above concerns and request that 
me rules be modified to eliminate changes mat can seriously affect 
the operations and well being of me rural electric program. 

Since 

David P. Larson 
General Manager 



• Hennepin County Toll Free 441 <5280 • Wright County Ton Free 1 -800-762-1 206 • Maple Lake & Locale 963-31 3i 
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Valley Electric 
Association, Inc. 

800 E. Hiehwav 372 
P.O BoxT:37 ' 

Pahrump, Nevada 89041 
Telephone (702) 727-5312 
Fax (702) 727-6320 
1-800-742-3330 (In Nevada) 


July 23, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th & F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 
Reference: FAR Case 91-13 ’ 


Dear Sir; 


We are a small electric distribution cooperative located in rural 
southern Nevada. We strongly object to the proposed rule on the 
acquisition of services from utilities at 41.007(j) and 52.241-13 
Capital Credits. 52-241-13(b) states that the date the payment of 
capital credits to the government is to be made. Our bylaws state that 
payment shall be at the discretion of our board of directors. Their 
decision if and when to pay capital credits is based on various factors 
at the time and no date certain can be placed on payment of such credits 
in advance. 


52.241-13(c) states that payment of capital credits to the government 
shall be made upon termination or expiration of the contract. Our 
bylaws state that capital credits are paid on a "first in first out" 
basis, thereby not allowing such payment any other way. 


52.241-13(d) states payment will be made by certified check. I see no 
reason to treat any single consumer different from all others in this 
regard. Our regular general fund check is adequate for this purpose. 


In my judgement, if these proposed regulations are required to be part 
of any new contract for services from utilities, we and probably many 
other utilities have signed our last contract for such services with the 
government . 

Thank you for the opportunity to comment. 


Sincerely, 


Ross L. Dohlen, 
General Manager 


jUL 2 6 
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Washington Electric 
Membership Corporation 

258 North Harris Street 
Post Office Box 598 
Sandersville, Georgia 31082 
Telephone (912) 552-2577 

July Sa, 1991 

General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. , Room 4041 
Washington, D. C. a0405 

Re: Proposed Acquisition Regulations: Acquisition of Utility 

Services, 56 Fed. Reg. 33988 (1991) (FAR Case 91-13) 

Gentlemen: 

Washington Electric Membership Corporation offers the following 
comments relative to the above proposed rule. 

Subsections (b) and (c) of the proposed rule appear to be in 
conflict with the bylaws of the cooperative and would cause the 
bylaws to be violated should payments be made according to the 
proposed rule. It also appears to be in direct confilct with the 
guidelines from the Rural Electrification Administrat ion that 
requires the accumulation of equity through minimum Times 
Interest Earnings Ratios and Debt Service Coverage ratios. The 
early payment of capital credits to governmental contracts that 
have terminated would require that other consumers be billed at 
higher rates to provide capital for these refunds. This could be 
determined to be a violation of the bylaws or state statutes 
which govern the cooperative. The early payment of capital 
credits to one class of customer relative to all other customers 
may have an impact on the cooperatives tax exempt status because 
it could be inconsistent with the requirements of the IRS for 
cooperative status, that the cooperative operate on a 
"cooperative basis". 

Since there are so many areas that could significantly affect the 
basic operation of a cooperative, we feel that subsections (b) 
and (c) of the proposed rule be eliminated and capital credit 
retirements to governmental agencies be retired under the same 
conditions and at the same time as retirements to all other 
customers. 

General Manager 


Sin 


Robert S. Moor 



''Owned By Those We Serve" 
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THWEST RURAL ELECTRIC 


BOARD OF 
TRUSTEES 


Julv as, 1991 


Don B. EHis 

Otsirict 1 

Roosevelt Okianoma 


.General Services Admini strat ion 
FAR Secretariat (VRS> 

ISth and F. Streetsi. N- Ul., Room 4041 
Washington^ D. C. E0405 


Fred J. Stowe 

Otstnct 2 
Biair. Okianoma 

Charles R. Barrett 

District 3 
Aitus. Oklahoma 


Ref* z General Services Administrat ionn Federal 

Acquisition Requlations for the Acquisition of 
Utility Services (FAR Case 91-13) (52.241-13 

Capital Credits) 

-Gentlemen: 


J. Darrel Riggins 

District 4 

FreaencK. Oklahoma 

Fred N. Elsener 

District 5 
Tioton Oklahoma 

Wendell Mints 

District 6 
Vernon Texas 




Ian White 

net 7 
ion Texas 


Carl Brockriede 

District 8 
Electra. Texas 


Jimmy Holland 

District 9 
Vernon, Texas 


Ray Beavers 

General Manager 


We are writing you in regard to the proposed 
change in payment of Capital Credits to be paid to the 
Government. 

We strongly oppose paragraph (b) of article 52-241- 
13 Capital Credits. 

southMest Rural Electric would be unable to meet 
the si>ity days after the close of our fiscal vear and 
also would be unable to give the date of payment because 
that is determined by the financial condition of the 
Cooperative and would have to be in compliance with, the 
bylaws of the Cooperative. 

Under (c) Upon Termination or Expiration of the 
Contracts; the Cooperative" s bylaws state that Capital 
Credits will be paid to a natural person and this 
change* of course* would have to be submitted to the 
Cooperative's membership for a change in the bvlaws. 
Currently* Southwest Rural is not refunding Capital 
Credits because of the financial condition of the 
Cooperative* and they will only be refunded upon the 
discretion of the Board of Trustees and with the 
approval of the Rural Electrif ication Administrat ion and 
the Central Finance Corporation. Therefore, we oppose 
any change in the government contracts as proposed under 
the above reference. 


700 North Broadway 
P.O. Box 310 
Tipton. Oklahoma 
73570-0310 


105 / 667-5281 
/ 667-5284 
800-256-7973 



Sincerely r 


^^^i^Bwsvers n General Manager 
SOUTHWEST RURAL ELECTRIC ASSOCIATION 
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HOT SPRINGS REA, Inc. 
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P. O. BOX 630— 504 FREMONT STREET / THERMOPOLIS. WYOMING 82443 / PHONE 307-864-315T 

1 -800-826-3446 

July S3, 1991 


General Services Administration 
FAR Secretariat ( VRS > 

18th and F Streets, N.W., Room ^OAl 
Washington, DC S0A05 

Subject; FAR Case 91-13 

Dear Ladies and Gentlemen; 

In the May SA , 1991 Federal Register on page £3990, Section 

5S.SA1-13 Capital Credits, paragraph (b) reads as follows: 

"Within 60 days after the close of the Contr ac tor ’ s fiscal 
year, the Contractor shall furnish to the Contracting 
Officer, or the designated representative of the Contracting 
Officer, in writing, a list of the accrued credits by 
contract number, year, and delivery point. Also, the 
Contractor shall state the amount of capital credits to be 
paid to the Government and the date payment is to be made." 

The requirement to submit a complete capital credit report 
within 60 days of the close of the fiscal year is currently 
unach i evab 1 e . Hot Springs hopes to have the member notices in 
the mail within the next 30 days, showing the outstanding capital 
credit bal ances and the 1 990 allocation to the member sh i p . 

The rule. further requires that notice be given as to when 
the capital credits will be paid. It is not possible for us to 
comply with that request for the following reason. In the first 
quarter of each year, the Hot Springs Board of Directors is 
required to review the financial health of the cooperative and 
make a determination as to the amount of capital credits that 
will be retired. A major portion of our members cap i tal credit 
account is made up of power supplier capital credits that are 
paid pnly upon receipt of payment by the power supplier. This 
means that other than a review of the historical pattein, the 
future is indeterminate. 

■% 

Paragraph :c) is restated below; 

"Upon term i na t i on or expiration of this contract, unless the 
Government directs that unpaid capital credits are to be 
applied to another contract, the Contractor shall make 
payment to the Government for the unpaid credits." 
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This paragraph calls for the retirement of capital credits upon 
termination of service. This is not consistent with our policy 
of rotating on a fixed dollar amount each year with a target of a 
fifteen year rotational period. It does not seem correct to 
provide the Government with an advantage that is unavailable to 
our other members. 

Section 41.00A— 1 Acquiring Utility Services, Policy, page 
23983, paragraph (e) reads as follows; 

Prior to acquiring electric ut i 1 i ty ser v i ces on a 
competitive basis in an area governed by a franchise service 
territory, the contracting officer shall determine, with the 
advise of legal counsel , by a market Survey or any other 
appropriate means, that such competition would not be 
inconsistent with state law governing the provision of 
electric utility service, including state utility commission 
rulings and electric utility franchises or service 
territories established pursuant to state statute, state 
regulation, or state-approved territorial agreements. 
Proposals from alternative e 1 ec tr i c ' supp 1 i ers must provide a 
representation that service can be provided in a manner not 
inconsistent with section 8093 of Public Law 100-202 (see 
4 1 , 00^-1 ( d ) ) . The representation must be supported with 
appropriate legal and factual rationale." 

The Government should not be able to entertain bids for electric 
service on a competitive basis under any c i rcumstances . In most 
states the electric utility has a legally protected service area. 
The U.S. Government should use the locally certified electric 
utility and pay the reasonable rates and tariffs established by 
the State Regulatory Public Utility Commission in the same manner 
as any other consumer. 

Thank you for the opportunity to comment on your proposed 
rule. Please let me explain if my concerns are unclear. 

Sincerely , 


HOT SPRINGS R.E.A., IMG. 



JDK/ddg 

CC; Bob Berg land, NRECA 
Tom Trowbridge, WREA 


July 17, 1991 
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General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W., Room 4041 
Washington, DC 20405 

RE: FAR Case 91-13 

Dear Sir: 

This letter is in response to a proposed rule on the acquisition 
of services from utilities. The General Services Administration's 
proposal to add language at section 41.007 (j) concerning Capital 
Credits would be almost impossible to comply with and at the same 
time would not be in agreement with our cooperative's by-laws. 

I will respond to the proposed rule by paragraph as it was printed 
in the Federal Register. 

Paragraph A - In order for the Government to be treated like 
any other member and be consistent with the by-laws of the 
Cooperative, it would be impossible to specify the time of 
payment of the capital credits. 0\ar by-laws call for a review 
of the financial condition of the Cooperative before any 
decisions are made to retire capital credits. 

Paragraph B - As in paragraph A, the by-laws of the 
cooperative would make it impossible to furnish a date of 
payment. The other information asked in this paragraph is 
already being provided to all of our members. 

Paragraph C - As in the first two paragraphs , in order to 
comply with this paragraph, the Cooperative would not be in 
compliance with our own by-laws. Our by-laws do not permit us 
to retire a member ' s capital credits when they disconnect 
their service. Their capital credits are retired at the same 
time as all other members. There is no differentiation between 
inactive and active members when retiring capital credits. 

Paragraph D - The requirement that the payment of capital 
credits be made by certified check is both costly and 
insulting. The cost of a certified check in both time and 
money would be unnecessary. The other information required in 
this paragraph is already being provided. 
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In closing, I would like to emphasize the fact that a proposal like 
this would require our Cooperative to change our by-laws in order 
to comply. What our Federal Government is proposing would require 
that they receive preferential treatment over the other members of 
the Cooperative who are citizens. 

Sincerely, 

PALMETTO ELECTRIC COOPERATIVE , INC . 


G. Thomas Upshaw 

President & Chief Executive Officer 
GTU : ncr 
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Amicalola 

Electric Membership Corporation 

P.O. Box 10 

Jasper, Georgia 30143 

Telephone: (404) 692-6471 




July 23, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W., Room 4041 
Washington, DC 20405 

. RE: FAR Case 91-13 

Gentlemen: 

In reviewing the proposed regulations set out by 56 Fed. Reg. 
23982 (1991) (FAR Case 91-13), we are concerned about these 
regulations. 

It would not be possible to furnish an accurate list of capital 
credits with 60 days after the close of our fiscal year. We do 
not complete this list imtil our year end audit is completed and 
reviewed. This is generally after 120 days. We also are 
required to pay on a FIFO basis. Therefore, paying a government 
entity at termination of the account would violate our by-laws 
and in fact would impair vested contractual rights in private 
contracts . 

We have always considered capital credits a part of owner's 
equity. Your suggested change would in reality change this to a 
form of liability that could jeopardize the basic means by which 
cooperatives are capitalized. 

If we make an exception of paying governments, we feel that this 
would be unfair. Paying government capital credits prior to 
paying others is unfair to the rest of our members. We do not 
feel that a government entity is entitled to preferential 
treatment nor should such preference be legislated. 

With respect to connection charges, our ^cooperative operates on a 
cost of service principal. Any costs that are not properly 
charged to our class of consumer are paid by other classes. To 
allow the government to escape their cost would also violate our 
by-laws and state status. 


m. 
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General- Services Administration 
RE: FAR Case 91-13 
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This proposed rule may be in reference to a subchapter T 
cooperative. EMC's are 501 (C) (12) tax exempt. The subchapter 
T cooperatives excess margins are "patronage dividends" while 
EMC's refer to margins as "capital credits." 

We -ask that you review your proposed regulations in detail prior 
to making any decisions. If we can answer any questions, please 
feel free to contact us. 



Manager, Finance & Accounting 
CG:bg 




Bringing POWER to this area for over 50 years 



P.O. BOX 158 • TABOR, SOUTH DAKOTA 57063 • PHOHE (605) 463-2507 


July 23, 1991 


MEMO TO: GENERAL SERVICES ADMINISTRATION 

FAR SECRETARIAT (VRS) 

FROM: RONALD E. KOUPAL, GENERAL MANAGER 

BON HOMME-YANKTON ELECTRIC ASSOCIATION 

SUBJECT: FAR CASE 91-13 


We are writing this memo to voice our concerns about the 
proposed changes of legislation on F A R Case 91-13. 

Bon Homme- Yank ton Electric Cooperative opposes any of the 
proposed changes to 52.241-13 capital credits Parts B & C, 
52.241-8 connections charge, and 52.241-5 service provisions 
Parts A, B, and D. 

Bon Homme-Yankton Electric has by-laws and policies that 
provide guidance in the management of our day to day 
operations. It is the opinion and feelings of the Board of 
Directors and Management of Bon Homme-Yankton Electric that 
no member shall be given preference treatment in these areas, 
whether it be the federal government, a large industrial 
load, or a residential consumer. 


REK:kjk 


GRAND ELECTRIC COOPERATIVE, me. 

SERVING NEARLY 10.000 SQUARE MILES OP NORTHWESTERN SOUTH DAKOTA 

p o. BOX 39 dependable electric service 

BISON. SOUTH DAKOTA • 57620 PHONE 605 # 244-5211 


July 23, 1991 


General Services Adninistration 
FAR Secretariat (VRS) 

18th and F Streets, N. W. 

Room 4041 

Washington, D.C. 20405 


RE; FAR Case 91-13 

Dear Sirs: 

The following are offered as comments in regard to FAR Case 91-13 pro- 
posed rules for the acquisition of services from utilities (56 Federal 
Register 23982). 

We find the provisions of paragraph 52.241-13 on Capital Credits to be 
unworkable and in violation of established bylaws and procedures . No- 
tification required per 52. 241-13 (b) is imworkable in that it does not 
allow adequate time for audit completion and Capital Credit alloca- 
tion. We believe 120 days would be an adequate time frame. Paragraph 
52.241-13(0) would violate the first- in, first-out principle adhered 
to by most cooperatives and would be unfair to other consimers who 
would be paid on a rotational basis. 

We appreciate the opportunity to comment on the proposed rules so that 
these inequities can be caught before implementation. 
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Ravalli County Electric Co-op 

NE 1051 Eastside Highway 
P.O. Box 109 

Corvallis, MT 59828-0109 


July 22. 1991 


Qh 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, NW 
Room 4041 

Washington, D.C. 20405 


RE: FAR CASE 91-13 


By ^s letter we are providing comments on the proposed rule under FAR Case 91-13 as 
published in the Federal Register Notice of May 24, 1991. 


If a Federal agency is a member of an electric cooperative, then that agency should be granted 
the sanie n^t and privileges as any other member of that cooperative. By complying with 
subsections (b) and (c) of Section 52.241-13 apital Credits, it would be disciiminat^to the 
^t of the membenhip; Also, an audit of the cooperative is not always possible within the 
00 day tune frame stated. We suggest eliminating subsections (b) and (c). 


Sincerely, 



Richard*/. Brown 
General Manager 




iDEMCO 

DIXIE ELECTRIC MEMBERSHIP CORPORATION 


Ql-/i-S4l 

POST OFFICE BOX 1S6S9 S04-261-1221 

BATON ROUGE, LA. 70895 


July 22 , 1991 


General Services Adminis'tration 
FAR Secretariat (VRS) 

18th and F Streets 
N.W . , Room 4041 
Washington, DC 20405 


Re: Comments on FAR Case 91-13 


Dear Sirs: 



The proposed rule to changes contained in federal contracts between 
Federal facilities and cooperative utilities would have a 
disproportionate impact upon the operations of DEMCO. Although we 
have only one part time Federal contract, it would require us to 
substantially alter our current accounting system, at unknown 
costs, as well as amend the cooperative's bylaws to permit special 
treatment for that contractor. 


DEMCO is funded by the Rural Electrification Administration and as 
such must abide by the mortgage agreement with that Federal entity. 
One of the provisions of the mortgage is that a cooperative may not 
pay capital credits, without special permission of RE-A, if the 
cooperatives equity is below 40% of total assets. DEMCO *s equity 
is currently approximately 14%. Furthermore, DEMCO has not paid 
capital credits to its members in the past and does not foresee a 
time that it can. 


DEMCO has just finished a workout agreement with the REA that has 
restructured our debt to that agency due to the weak financial 
condition of the cooperative. The last thing that we need at the 
moment is additional Federal regulation, which would increase our 
costs, to address a nonexistent problem. Moreover, the 
cooperatives bylaws would have to, be amended to give this 
particular part time contractor specific and preferential treatment 
over our other 57,621 members. 



The issues raised by these proposed changes are not ones of minor 
inconvenience and costs. They are real and would have a dramatic 


^CENSION PARISH 622 2S49 CENTRAL 261 1 177 06NMAM SPRtNGS 666-8932 GREENSBURG 222 6132 ST. FRANCISVILLE 639-3346 ZACHARY 654-9355 


NATIONAL SCIENCE FOUNDATION 
1800 Q STREET, N.W. 
WASHINGTCN. O.C. 20550 




July 18, 1991 


General Services Administration 
FAR Secretariat (VSR) 

18th & F Street, NW 
Room 4041 

Washington, D.C. 20405 
Re: FAR Case 91-13 


Dear Sir or Madam: 

The National Science Foundation has reviewed the Notice of 
Proposed RulemaJcing regarding Acquisition of Utility 
Services. We have no comments or objections to the proposed 
rule in the FAR case cited above. 


Sincerely, 

. ,, „ 

Wrlliam S. Kirby f ^ 

:r^c 
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Division of Grants' & Contr'acts 
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DEPARTMENT OF THE NAVY 

ATLANTIC DIVISION 

NAVAL FACILITIES ENGINEERING COMMAND 
NORFOLK. VIRGINIA 23511-6287 


f «^TEUPHONE NO 


(804) 444-9584 
(A/V) 564-9584 


IN REPLY REFER TO 

11300 

164 

■ i! JU:. ij ;l 


From: Commander, Atlantic Division, Naval Facilities Engineering Command 
lo: Commander, Naval Facilities Engineering Command, Headquarters 


Subj: FAR PART 41 - ACQUISITION UTILITIES SERVICES (FAR CASE 91-13) 

Enel: (1) Comments on Draft FAR Part 41 


1. Pursuant to your request, general and specific comments on FAR 41 are 
provided by enclosure (1). 

2. Should you have any questions, please contact Mr. Roy B. Morris at 
Commercial (804) 444-9584 or Autovon 564-9584. 



Copy to: 

CHESNAVFACENGCOM (Code 111) 
NORTHNAVFACENGCOM (Code 024) 
SOUTHNAVFACENGCOM (Code 0221) 
WESTNAVFACENGCOM (Code 164) 
PACNAVFACENGCOM (Code 113) 

STNAVFACE NGCOM^ 163) 

FAR Secretarial 

18th and F Streets NW 


Room 4041, GS Building 
Washington, DC 20405 


Oua% Performance . . . Quality Results 


AUG 5 1991 



I . 



41 .001 


4 1 . 004-1 



9 /- n -j2^ 

24 July 1991 

LANTNAVFACENGCOM COMMENTS ON DRAFT FAR PART 41 


GENERAL COMMENTS 

Part 41 still continues to be a QSA instruction. 

Sections 41.004-2. 41.004-5 and 41.005 are specific to 
GSA award and administration of their contracts. As DOD 
is a Contacting Agency these sections should be omitted 

least designated "Not Applicable To 
DOD . Each agency will establish required award and 
administrative procedures in their supplements to FAR. 


In May 1991 , we reviewed 
Part 241. Resolution on 
resolution of DFAR Part 241 


and provided comments on DFAR 
Part 41 language should precede 
language • 


Section 41.002 (5) specifies that Part 41 will not be 
applicable to acquisitions in foreign countries^ ^Since 
there is very little guidance in this area, our next 

would be to incorporate some basic guidance 


SPECIFIC COMMENTS 


Definition of Utility Service - Delete the last 
sentence The problem with the wording of this sentence 
IS that it says that other services (e.g., rubbish 
removal, snow removal) may be considered to be utilities 

the Service Contract Act of 
1965. This Act lists exemptions, one of which is 
utilities. This is an unbroken circle which solves 
nothing. Recommend that the wording be replaced with 
that in paragraph S5-101.1 of ASPR Supp 5 which says 
these services may be treated as utilities ’when the 
services are performed by public agencies or utilities 
on a contractual basis and are subject to public 
regulation ' . 

mH read: -For utility services exceeding 

*25,000 per annum including any connection and/or 
termination charges, agencies shall...* 

(b) - Delete everything after the first sentence. 
Acquisition of utility service from governmental 

agencies, or municipalities 
makes it imperative that each agency have the 

flexibility to utilize the utility supplier’s 
application form when it is In the best interest of the 

LL supplier’s application form 

does not violate U.S. law. Each agency must address 
this issue with their own procedures. 


9 / 


41.004- 2 Delete this entire section or designate it 'NOT 

APPLICABLE TO DOD AGENCIES". These procedures are GSA 
specific and should not be applicable to DOD agencies. 

As with all other types of DOD contracting; DEAR. NAPS, 
and P -68 establish contacting procedures. 

41.004- 5 Same comment as included with 41.004-2. 

41.005 Same comment as included with 41.004-2 

41.006-1 Rewrite the first sentence to read, "Agencies shall 

review (a) utility service invoices exceeding $25 000 
per annum on a mont'ly basis; and (b) each contract or 
other written request exceeding $ 100,000 on an annual 
basis . " 

41.008 This paragraph requires the use of SF 33 which 

stipulates the contract to comply with the standard 
format as specified in item 11 of the form. This 
conflicts with the ASPR Supp 5 format (paragraph 
S5-203) we are now using and which is recognized by the 
utility industry as the standard. We must have the ASPR 
Supp 5 flexibility of format. It has become increasing 
more difficult to execute standard FAR contracts with 
sole-source utility suppliers. Changing to a new format 
with various sections that do not apply to utilities 
contracts will only hamper the contracting process 
Part 41 must recognize that utilities contracts are 
sole-source and unique and have evolved in an 
environment of Federal . State and Local regulations 


(a) Service specifications should be 
the review of Part 41. 


included 


(c) Delete this paragraph in its entirety. Comment on 
Section 41.008 eliminates the utilization of SF 33. 

(a) - (c) - These subparagraphs effectively limit 
utility contracts to a ten year definite period. They 
are written around the GSA ten year standard authority 

indefinite term contact authorization of 
ASPR Supp 5. The scope and term clauses of ASPR Supp 5 
are more appropriate for a utility service contract 

subparagraphs (a) thru (c) with the 
ASPR Supp 5 clauses (paragraph S5-203.1), 

(a) and (b) - The industry has 'moved away from the 2% 
range as being accurate. We n«ed to follow suit. These 
subparagraphs should state that no meter should be 
placed in service that does not record 100 % accurate 
under normal testing conditions. 


- 2 - 


(b) - Change the first sentence to read, "...test the 
meters installed by the contractor in accordance with 
the contractor’s normal procedures as specified in the 
contractor's applicable rules and regulations'. 

The remaining portion of the subparagraph gives the 
Government the right to request additional meter test 
and to pay for them if the Government requires meter 
test more frequently that the contractor’s normal 
procedures . 

52.241-9 An alternative clause is required to cover those 

situation where the Termination Liability is based on 
quantities consumed or minimum purchase requirements 
over a negotiated number of years. 
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General Services Administration Page 2 


impact on the way the cooperative conducts its business. In 
addition they are all out of proportion to any perceived problem. 
We strongly urge you not to enact the changes as outlined in 
paragraphs (a) through (d) of 52.241-13. 


Sincerely, 



General Manager 


HDL/dls 



TALQUIN ELECTRIC COOPERATIVE, INC . 

Post Office Box 1679 • 1640 West Jefferson Street • Quincy, Florida 32351 


Quincy: (904) 627-7651 


July 23, 1991 Tallahassee: (904) 878-4414 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N . W. 
Washington) D. C. 20405 


RE: Comments on Proposed Federal Acquisition Regulation: 

Acquisition of Utility Services. 56 Federal Register 23982 
(May 24. 1991) (FAR Case 91-13) 

Dear Sir or Madam; 

This is to advise you that Talquin Electric Cooperative, Inc. is in 
agreement with the comments made to you by the National Rural 
Electric Cooperative Association regarding the subject Proposed 
Federal Regulation. This Proposed Federal Acquisition Regulation 
is of concern to us as outlined in the NRECA letter. 

We respectfully request your serious consideration of our 
Association's comments in hopes that any adopted version of the 
Regulation recognizes the way we are doing business as 
cooperatives . 

Respectfully submitted. 


TALQUIN ELECTRIC COOPERATIVE, INC. 



William E. Laughld 
General Manager 


WEL/bs 


CC: National Rural Electric Cooperative Association 




Serving Gadsden. Leon, Liberty And Wakulla Counties, Florida 
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POST OFFICE BOX 4S9 


ELK POINT. SOUTH DAKOTA 5702S 

TELEPHONE: 605-39e>3399 
FAX eOS-386-3397 


July 23. 1991 

General Services Administration 
FAR Secretariat (VRS) 

18th And F Streets NW Room 4041 
Washington. D.C. 20405 

Dear Sir: 

Re: FAR Case 91-13 

On behalf of Union County Electric Cooperative. Inc.. I would like 
to offer comments to be considered in relationship to the Federal Reg- 
ister ♦ 23982. published May 24. 1991 pertaining to Federal Acquisition 
Regulation; Acquisition of Utility Service 

We have grave concern over the section of this Federal Register 
that addresses Capital Credits when associated with any government con- 
tract. Particular discomfort arises with section 41.007(j). along with 
part 52.241-13 Capital Credits allocations that are addressed in items 
(b) and (c) . 

Paragraph (b) would require the Contractor to state "the amount of 
capital credits to be paid to the Government and the date the payment 
is to be made". Capital credits are assigned or allocated at the close 
of business for a calendar or fiscal year. The amount of capital cred- 
its could be stated. The requirement that the date the payment is to 
be made is another matter. Retirement of capital credits is governed 
by the Rural Electrification Administration mortgage which is the com- 
mon mortgage for rural electric cooperatives who borrow from the Rural 
Electrification Administration. It is our opinion that no Contractor, 
if a rural electric cooperative, could state when a capital credit al- 
located. in a particular year, will be retired. 

The full retirement of capital credits upon termination of a con- 
tract for utility service under paragraph (c) would cause the Contrac- 
tor to discriminate against the other cooperative membership. The 
model bylaws prescribed by the Rural Electrification Administration, 
which have been adopted by nearly all rural electric cooperatives advo- 
cate a "first in - first out" retirement of capital credits. In ac- 
cordance with this rooperatives ■ bylaws,, any deceased members' capital 
credit allocation will be refunded to bhe estate at the discounted rate 
of 50Ss of allocation. Limit of refund will not exceed $2,000 in any 
one fiscal year. 


•: 0 
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July 23. 1991 

We cannot support any change that would allow the government to 
withdraw its' capital credits upon termination of existing contracts. 
This procedure would create undue hardship on the remaining membership. 
The retirement of capital credits is scrutinized by the Rural Electri- 
fication Administration and this change would pose several legal ques- 
tions in regard to our mortgage contracts with the Federal Government. 

We would recommend that provisions (b) and (c) be revised to rec^ 
ognize that payment of capital credits be made in accordance with the 
Contractors ' s bylaws governing capital credit retirement. 


Sincerely. 





m 
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Willie, Whiedhano 


FROM: 


General Services Adndnistration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 

Leon Moore, Manager, Fayette-Union County R.E.M.C. 


July 24, 1991 


FAR Case 91-13 


To v4:om it nay concern we find 52-241-13 Capital Credits; paragraphs (b) 
and (c) discriminatory to all o£ our members, as this REMC has not been 
in a position to pay capital credits to anyone since incorporation, in 
1937. We Mould need to raise rates to pay capital credits and the Indiana 
Utility Regulatory Commission Mould not permit this action. 

We have allocated capital credits to each account since 1950, this Mas the 
first year we had any margins. No capital credits have been paid to date. 
We are a sirall system with only 4,000 members, all rural residential and 
farm steads. All capital generated through rates is needed to reinvest in 
plant, to provide quality service to the membership. 

We Mou^dj be strongly apposed to this action. 



Jay County REMC 


P.O. Box 904 

West Water Street At Highway 67 
Portland. IN 47371-0904 
Telephone; (219) 726-7121 
FAX; (219)726-6240 




A Rural Elear 
Membership Corporaiu 
Serving Six Coumi; 
in Eastern India: 


July 22 , 1991 


General Services Administration 
FAR Secretariat (VRS) 

Room 4041 

18th and F Streets, N.W. 

Washington, DC 20405 

RE: FAR Case 91-13 

Gentlemen; 

These are comments on FAR Case 91-13, Federal Acquisition 
Regulation; Acquisition of Utility Services as pxiblished as a 
Proposed Rule in the Federal Register on Friday May 24, 1991 (Vol. 
56, No. 101), page 23982-23990. 

These comments are specific to Section 52.241-13 Capital Credits, 
paragraphs (b) and (c). 

Jay County REMC has one membership from the Federal government — the 
U.S. Geological Survey in Indianapolis, Indiana, for an instrument 
building at a Salamonia River bridge. 

Paragraph (b) would require our providing a list of accrued capital 
credits and the amount and date of payment. The Jay County REMC 
Bylaws Article VII, Section 2 "Patronage Capital in Connection with 
F\irnishing Electric Energy" provide, in part, that "...individual 
notices of such amounrs xurnished by each patron shall not ba 
required if the cooperative notifies all patrons of the aggregate 
amount of such excess and provides a clear explanation of how each 
patron may compute and determine for himself the specific amount of 
capital so credited to him. Said notice shall be deemed given if 
placed in the Rural News. All such amounts credited to the capital 
account of any patron shall have the same status as though they had 
been paid to the patron in cash in pursuance of a legal obligation 
to do so and the patron had then furnished the cooperative 
corresponding amounts for capital." » 

The Jay County REMC cannot state "the date the payment is to be 
made" because that is a determination made solely by the board of 
directors at a later, unscheduled date upon review of the 
cooperative's financial statements. The Federal Government is duly 
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notified of the amount of the capital credit through our 
publication in the member newsletter— they can calculate their 
capital credit like every other member of the cooperative. 

To require the cooperative to comply with Paragraph (b) would not 
be practical and would be tinduly burdensome considering the 
additional labor, materials, and postage required to individually 
notify each member. 

Paragraph (c) would require the REHC to make payment of capital 
credits upon termination of membership. This is in direct 
violation of our bylaws which do not provide for the payment of 
capital credits upon termination of membership. 

Moreover, Article VII, Section 2, "Patronage Capital of Connection 
with Furnishing Electric Energy" of the Jay County REMC Bylaws 
states, in part, "The patrons of the cooperative, by dealing with 
the cooperative, acknowledge that the terms and provisions of the 
articles of incorporation and bylaws shall constitute and be a 
contract between the cooperative and each patron, and both the 
cooperative and the patrons are bound by such contract, as fully as 
though each patron had individually signed a separate instriunent 
containing such terms and provisions." To make payment for capital 
credits upon termination of the government's membership would 
constitute special and preferential treatment. We do not do this 
for other members who terminate the membership; the federal 
government is not entitled to special consideration. 

In summary. Section 52.241'-i3 Capital Credits, Paragraphs (b) and 
(c) should be deleted from the subject Proposed Rule because (b) is 
not practical and imposes an iindue burden on the cooperative and 
(c) is in violation of existing bylaws and constitute special and 
preferential treatment not accorded other members. 

Sincerely, 

JAY COUNTY REMC 


, Thomas M. Seng 
General Manager 


Kankakee Valley REMC 


14 SOUTH MAIN STREET WANATAH, INDIANA 46390 

“OWNED BY THOSE WE SERVE” 219-733-2511 

July 23, 1991 



General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W. , Room 4041 
Washington, D.C. 20405 

Ref: FAR Case 91>13 


Dear Secretariat: 

Clause 52.241-13 Capital Credits of FAR Case 91-13 would be contrary 
to most by-laws of all REAs in the country. 

Item (b) states that within 60 days of closing of our fiscal year, we 
are to notify the Government or contracting officer in writing, a list 
of accrued credits by contract number, year, and delivery point plus 
the amount to be paid and the payment dates. 

Comment: Sixty days is not enough time for most utilities to make 

notification. Additionally, where more than one meter is served, the 
revenue for all meters for capital credit purposes is consolidated and 
one notification covering all meters is mailed. It would be extremely 
expensive to make the exception you are requesting. 

Secondly, very. few REAs would know when payment of these credits would 
be made. Our by-laws state that the board of directors will make that 
decision and only when the financial condition of the cooperative 
permits refunding. 

Item (c) is also in conflict with our by-laws. You are asking us to 
make an exception and pay the Government out of rotation and ahead of 
other members who might have to wait 25 years to receive payment. 

Item (.d) indicates that payment will be made by certified check. 

Our checks are computer printed and are not certified checks. Again, 
the adoption of this clause would required an exception for the 
Government . 


The adoption of clause 52.241-13 Capital Credits would be expensive 
for the REAs. It also appears that requiring payment out of rotation 
would be discriminatory against our other, members . 

Sincerely, 


KANKAKEE VALLEY R.E.M.C. 



General Manager 


PDW:elm 


Minnesota 81 Aitkin 
(218) 927-2191 


Mille Lacs Electric Cooperative 


P.O. Box 230 
Aitkin. MN 56431 


July 22, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets 
N. W. Room 4041 
Washington, D.C. 20405 

RE: FAR Case 91-^13 

The following are comments Mille Lacs Electric Cooperative has 
regarding the proposed rule on the Federal Acquisition of Services 
from Utilities (FAR Case 91-13): 

We believe that all Federal facilities should be treated the same 
as any other member. That is they would be required to meet all 
membership requirements such as becoming a member by purchasing a 
refimdable membership fee, providing an appropriate credit rating 
or paying a refundcdsle deposit fee; and others as laid out in the 
Cooperative's By-Laws £urid Board Policies. 

Comments relating to specific sections of FAR 91-13 are as 
follows : 

1. Section 41-006-2 and 52-241-7 - To clarify our position, we 
believe that any consumer, including Federal Agencies, should be 
chaLTged rates justified by a Cost of Service Study done by an 
independent Rate Specialist at times deemed appropriate by the 
Cooperative . 

2. Section 52-241-5 (d) and (e) - We contend that no adjustment 
would be made in the monthly fixed charge as our fixed costs exist 
regardless of usage. 

3. Section 52-241-8 (a) - Our current practice is to bill all new 
single phase construction for a Contribution in Aid of 
Construction at $1.69 per foot with no allowance for salvage in 
order not to have our existing members subsidize any new members 
at the expense of load growth. 

4. Section 52-241-8 (c) - Again in order not to have our existing 
members subsidizing new members, we feel it is imperative that our 
Cooperative charge all new members a nonre fundable contribution 
towards their electric service. We do not term it a connection 
charge . 


5. Section 52-241-9 (d) - We believe the monthly Fixed Charge to 
recover fixed costs should be established by a Cost of Service 
Study done by an independent Rate Specialist. 
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6. Section 52-241-13 (b) - We feel 125 days would be more 
reasonable for reporting the Government's accrued capital credits 
as we do not allocate capital credits until after our annual CPA 
audit is completed. Also the requirement to state the date the 
capital credits are to be paid would depend upon our equity 
management plan and annual approval by our Board of Directors to 
continue on our current 15 yeeu: revolvement cycle. 

7. Section 52-241-13 - This requirement is in complete conflict 
with our existing By-Laws and Boeurd Policy. We do not prematurely 
retire capital credits other than on a discounted basis to the 
estates of deceased natural persons. 

We would appreciate having our coxnments taken into consideration 
before the Final Ruling is published. 

Sincerely, 

/^ 9 . — ■ 

Ralph D. Myl^anen 
Financial Manager 

RDM/jmr 
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Salmon River Electric Co-op, Inc. 

P. O. BOX 384 Challis, Idaho 83226 

208-879-2283 

TELECOPIER 208-879-2596 

“OWNED BY THOSE WE SERVE” 

July 22, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th Nad F Street, N.W. Room 4041 
Washington, D.C. 20405 

REF: FAR Case 91-13 


Dear Sir: 


Your recently published proposed rule on the acquisition of 
services from utilities (56 Federal Register 23982) certainly 
causes me a great deal of concern. 


I support the idea of treating all members exactly the same and 
paying them on the same rotation. I believe the method should 
be consistent with that provided for in the By-Laws. The only 
method of changing this should be limited to the vote of the 
members. Further, the idea of specifying a certain time as to 
payment of such, should be solely at the discretion of the duly 
elected Board of Directors and not mandated as you have 
proposed. 


For you to arbitrarily set 60 days is an invasion of the 
members* authority, since once again the By-Laws as established 
may be something more or less than your time frame. Again, we 
feel that it is our responsibility to inform you as soon as 
possible as to the amount of capital which will be credited to 
your capital account each year. However, your desire to have 
this reported by delivery point and contract number is again 
asking for special handling and preferential consideration. 

Why should we discriminate against all of our other members, 
for your convenience? Your proposal requesting that each 
contract number be segregated for the purpose of showing the 
amount of capital credited to that specific service would be no 
problem, provided each member had only one service. The 
government, as well as the majority of our members, have more 
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than one contract- or one service. We continue to feel 
obligated and proud to notify each one of our members as to 
their accrual each year. To ask that coincidental to this 
notification, you be given the date of the actual retirement is 
totally impossible, when you consider the unknowns that can and 
will affect the cooperative's financial condition. 

Your proposal upon termination or expiration of the contract, 
unless the government directs that the unpaid capital credits 
be applied to another contract, the contractor shall make 
payment to the government for the unpaid capital credits, is 
preferential treatment and discrimination against the other 
members of the cooperatives. 

It certainly seems strange that you would specifically request 
that a certified check be required when throughout the years 
the payments we receive are not by certified check. 

Please seriously consider the abandonment of this proposal in 
preference of the By-Laws of those cooperatives which the 
members (including you, the Government) have established and 
further have the ability to change by another vote of the 
members. 

Thank you for considering these points in your deliberation. 

Yours truly, 

Dolores Ivie 
General Manager 


Clay-Union Electric Corporation 

Vermillion, South Dakota 57069 Telephone 605 624-2673 

Government Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, NW, Room 4041 
Washington. DC 20405 



P.O.Box 317 


July 23. 1991 


Subject: FAR Case 91-13 

I am writing in response to the May 24. 1991 proposed rules concerning 
the acquisition of services from utilities (56 Federal Reaister 
23982) . - 


Although Clay Union Electric Corporation presently will not be 
directly affected by these rules should they be adapted, we still have 
very serious reservations because of possible future contracts we may 
have with the Government . We also feel the need to support fellow 
cooperatives that may be directly affected by these rules. Therefore 
we wish to contribute the following comments. 



Briefly, our main objection to these proposed regulations concerns 
Part 52.241-13 Capital Credits, paragraphs (b & c) . These paragraphs 
provides the payment of capital credits upon termination or expiration 
of a governmental contract. The question one needs to ask is; Why 
should the Government be granted rights in a Cooperative that are in 
direct conflict with its Bylaws? 


Our Bylaws specifically state that capital credit retirements be made 
in order of priority according to the year in which the capital was 
furnished and credited. In other words, the capital first received by 
the Cooperative shall be the first retired. We cannot endorse any 
proposed regulations that affords certain members an unfair advantage 
over other members, such as this would. 


Additionally, this section would also conflict with the provisions of 
our mortgage with the Rural Electric Administration and may jeopardize 
our Federal Tax-Exempt Status, 


We appreciate the opportunity to comment on these rules and am sure 
they will be taken into consideration. 
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We put value on the line. 




VALLEY 

EL ECTR I 


P.O. Box 216 • Colman. South Dakota, 57017-0216 
C Phone:605-534-3535 


Toll Free: 1-800*234-1960 


July 23, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Street, NW, Room 4041 
Washington,. DC 20405 

SUBJECT: FAR Case 91-13 

I am writing in response to the May 24, 1991 proposed rules 

published in the Federal Register relative to some proposed 
revisions to the Federal Acquisition Regulations relating to the 
Acquisition of Utility Services. 

Our cooperative does provide electric service to the EROS Data 
Center near Sioux Falls, South Dakota, under the terms and 
conditions of a contract with the General Services Administration. 
To the best of our knowledge, we have complied with all of the 
federal regulations and all of the terms and conditions of the 
current contract. Our review of the proposed rules has prompted us 
to make the following comments. 

Part 41.004-2 Procedures 


We have no quarrel with the intentions of the rule to promote full 
and open competition in the acquisition of utility services by the 
federal government. However, in states such as South Dakota, state 
territorial laws dictate power suppliers who have been granted 
exclusive territories to serve electric loads throughout the state. 
Attention needs to be given as to whether or not this proposed rule 
would be in conflict with existing state territorial laws . 

Part 52.241-5 Service Provisions (Paragraph d) Continuity of 
Service and Consumption 

This provision which requires an adjustment to the monthly bill if 
service is interrupted for more than one hour in a monthly billing 
period is not presently a provision of our current contract with 
the General Services Administration. In the 19 years we have 
provided service to the EROS Data Center, this provision would not 
have applied as a result of an outage that exceeded one hour. 
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Part 52.241-13 Capital Credits 

First, regarding sub-paragraph (b), we follow the practice of 
allocating all of our capital credits for the prior year 
immediately after our annual financial audit as received and 
accepted by the cooperative's board of directors. While our fiscal 
year is the calendar year, our audit report is not normally 
presented to the board until our March board meeting. This would 
create a problem in complying with the proposed 60-day rule. 

In addition, based on the provisions of our current mortgage with 
the Rural Electrification Administration, we are restricted to 
actual cash retirements of capital credits not to exceed 25% of the 
prior year's patronage capital. The decision to make cash 
retirements in this amount is additionally contingent upon the 
current cash position of the cooperative. These decisions are 
generally made in the last quarter of each year. 

Sub-paragraph (c) provides that all capital credits shall be paid 
to the government upon termination or expiration of the contract. 
Here again, we find this provision to be in conflict with both the 
cooperative's bylaws and the provisions of our mortgage with the 
Rural Electrification Administration. It seems to us that the 
implementation of this provision could have severe financial impact 
on rural electric cooperatives who have major contracts with the 
federal government. We urge careful consideration of the potential 
impact of this provision. 

The proposed requirement in Sub-paragraph (d) requiring that 
capital credits payments be made by certified check represents only 
a procedural inconvenience. Most rural electric's print capital 
credit checks as a part of a computer run. This would require that 
the capital credit checks to the federal government be voided and 
a certified check prepared and issued in its place. 

This seems somewhat inconsistent and unnecessary as far as we are 
concerned because the U.S. Treasury has for years accepted our 
regular checks amounting to over $1,000,000 a year for principal 
and Interest payments on our loans. 

We would appreciate your consideration of these comments on FAR 
Case 91-13. 

Sincerely, 

James M. Kiley 
Gmeral Manag 

cc : Bob Bergland 



UNITED STATES GENERAL SERVICE ADMINISTRATION 
RURAL ELECTRIFICATION ADMINISTRATION 

Comments of Mid-Carolina Electric Cooperative, Inc. 
on the May 24, 1991 proposed rule 
amending 48 CFR Parts 6,8,15,41 and 52 
(FAR Case 91-13) 

Mid-Carolina Electric Cooperative, Inc. hereby files these 
comments to the United States General Service Administration relative 
to the May 24, 1991 publication of the proposed rule for the 
acquisition of utility services (56 Federal Register 23982) (FAR Case 
91-13). 

INTRODUCTION AND BACKGROUND 

1. All communications concerning these comments by Mid-Carolina 
Electric Cooperative, Inc. should be addressed as follows: 

Jack F. Wolfe, Jr, 

General Manager 

Mid-Carolina Electric Cooperative, Inc. 

P. 0. Drawer 669 

Lexington, SC 29071 

2. Mid-Carolina Electric Cooperative, Inc. is a distribution 

electric cooperation corporation organized and existing under the laws 
of the State of South Carolina. It has over 26,000 members and 
services approximately 32,000 meters in five counties located in 
central section of South Carolina. * 



the 
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COMMENTS ON PROPOSED RULE 
48 CFR PARTS 6, 8, 15, 41 AND 52 
(FAR Case 91-13) 

3. Mid-Carolina Electric Cooperative is opposed to certain 
sections contained in 52.241-13 Capital Credits which may exclude an 
electric cooperative from entering into a contract with the United 
States Government. 

4. 52.241-13 Capital Credits 

(a) The Government is a member of the (cooperative name) 

. and as any other member, is entitled to 

capital credits consistent with the by-laws of the 
cooperative, which states the obligation of the Contractor to 
pay capital credits and which specifies the method and time of 
payment. 

This section is fine, but I would point out that the time of 
payment as specified in most cooperative by-laws is not a 
specific time but is determined by the Board of Trustees of 
the cooperative, the United States Department of Agriculture 
Rural Electrification Administration, and other banking 
entities. This decision is based upon the financial strength 
of the cooperative. 

(b) within 60 days after the close of the Contractor's fiscal 
year, the Contractor shall furnish to the Contracting Officer, 
or the designated representative of the Contracting Officer, in 
writing a list of accrued credfts by contract number, year, 
and delivery point. Also, the Contractor shall state the 
amount of capital credits to be paid to the Government and the 
date the payment is to be made. 
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We oppose this section only because 60 days is an unreasonable 
time frame for the cooperative to audit its books, prepare 
capital credit notices, and mail them to all of its members. 
A more reasonable time frame to do all of this would be 6 
months . 

(c) Upon termination or expiration of this contract, unless 
the Government directs that unpaid capital credits are to be 
applied to another contract, the Contractor shall make payment 
to the Government for the unpaid credits. 

Currently the by-laws of most cooperatives prohibit the 
payment of capital credits to one member and not to all 
members. Under our mortgage agreement with the United States 
Department' of Agriculture Rural Electrification Administration 
a cooperative cannot retire capital credits unless its equity 
exceeds 40 percent without approval of the Rural 
Electrification Administration and other banking entities. By 
inclusion of this statement the approximately 1000 electric 
cooperatives could be excluded from serving any United States 
Government electric service. 

(d) Payment of capital credits will be made by certified 
check, payable to the Treasurer of the United States; and 

forwarded to the Contracting Officer at , unless 

otherwise directed in writing by the Contracting Officer. 
Checks shall cite the current or last contract number and 
indicate whether the check is partial or final payment for all 
capital credits accrued. 
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We oppose being required to send a certified check for the 
capital credits. Sending a certified check is an unreasonable 
administrative burden upon the cooperative. We believe that a 
regular check is sufficient since most cooperative are well 
established businesses within the community and have been so 
for over 50 years. 


Respectfully submitted, 

MID-CAROLINA ELECTRIC COOPERATIVE, INC. 



Lexington, SC 
July 22, 1991 


fc Cooperative 

John A. Burbridge. President 


Re: FAR Case 91-13 

Federal Acquisition Regulation: Acquisition of Utility Services 
Dear Sir: 

After examination of the proposed rule, we offer the following comments on be- 
half of this cooperative. The comments deal specifically with Section 52.241-13 
Capital Credits. 

1. ) Sub-section (b) proposes that specific data pertaining to capital credits 
be furnished to the Contracting Officer within 60 days. after the close of 
the fiscal year. Because of the necessary accounting to be done at year 
end and the needed report of legal counsel and others before assignment 
of patronage dividends, the time constraints are virtually impossible to 
meet. Although most cooperatives are on a specified cycle of retirement 
of patronage, it would not be possible to forecast payemnt of the patron- 
age allocation at a specific date in the future. For instance. Rural 
Electrification Administration (REA) must approve refunds in many cases, 
after reviewing current financial and operating data of the cooperative 
requesting to refund. 

2. ) Sub-section (c) proposes that refund of capital credits be made at the 
time of contract termination or expiration. This type of payment method 
is contrary to the requirements of Iowa law. First in, first out (FIFO) 
method of capital credit retirement is mandated by statute. 

Please feel free to contact us if there are questions or comments. We apprec- 
iate the opportunity to participate in the rule-making plans. 

Sincerely, 

William H. Hutcheson, Manager 



Harrison County Rural Electr 



William H. Hutcheson, Manager 



Phone -647-2727 
P. 0. Box 2 

Woodbine. Iowa S1379 

July 23, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets N.W., Room 4041 
Washington, D.C. 20405 


WHH'.aab 


Owned By Those We Serve 
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July 25, 1991 

General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, NW« , Room 4041 
Washington, DC 20405 

RE: FAR CASE 91-13 

Dear Sir: 

This letter is in reference to FAR Case 91-13, concerning the 
acquisition of services from cooperative utilities. We feel that 
if Section 52.241-13 Capital Credits, paragraph B i C is added to 
all contracts between Federal facilities and electric 
cooperatives it could be in violation of the By-laws under State 
Charter of Cooperatives. This would force the electric 
cooperatives to handle capital credit on all Federal accounts 
separate from other members allocated patronage capital. In our 
accounting for capital credit allocations and retirements 
in this manner would have an adverse affect on the accounting 
systems of the cooperatives causing dual accounting and would be 
unfair to other cooperative members. We are opposed to this 
ruling and ask your consideration concerning the deletion of 
Paragraph B & C on Federal Register, Vol 56, No. 101, May 24. 


Sincerely , 




Malcolm Bundrick 
Office Manager 
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The Satilla 

Rural Electric Membership Corporation 


DISTRICT OFFICES 

Douglas. Ga 
Haztehurst. Ga 
Jesuo. Ga. 


101 West 17th St./P.O. Box 906/Alma, Georgia 31510/Phone (912) 632-7222 


July 22, 1991 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N. W., Room 4041 
Washington, DC 20405 

Gentlemen: 

The following comments are in reference to FAR Case 91-13: 

52.241-13 Capital Credits 
Paragraph (a) 

Ability to pay is an important factor in determining when credits will 
be returned to members. For this reason, time of payment cannot be 
stated with certainty. 

Paragraph (b) 

Sixty days doesn't provide sufficient time to determine the amount of 
credit due federal facilities for the most recent year of service. 

Credit calculations are only made after the end of an accounting year; 
in our case - the calendar year. If a contract was terminated in 
March, it would be the following year before credit amounts would be 
known. 

Another reason is that the notice of credits due must include credits 
earned in associated organizations. In instances, annual audits must 
be completed before these announcements can be made and this could 
take several months. 

Paragraph (c) 

m 

We are unable to comply with the requirements that checks be written 
for accrued credits earned at the time a contract is terminated. 

■» 

The cooperative’s bylaws state that capital credits shall be paid in 
order of priority according to the year in which the capital, was 
received and the capital first received being the first to be returned . 
This has been our practice since inception of the cooperative. Our 
legal counsel advised that to do otherwise would be at risk of suit. 


m. 
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FAR Case 91-13 
52.241-13 Capital Credits 

If out-of-tum payments of capital credits were made on federal 
accounts , it would be treating one member differently than all others . 
Fairness would dictate that the privilege be extended to all members. 
If this was done, member equity could take the form of an obligation 
(liability) to the member instead of member ownership. 

This would seriously impair - if not destroy - our ability to borrow 
money on capital markets. Certainly, any shift of equity to a liability 
classification as a result of mandatory payment procedures would 
greatly reduce the capital ratios required to borrow funds at 
reasonable rates. 

Also, this requirement may change the cooperative's tax exempt status 
because it could be inconsistent with the reqtiirements of the iRS for 
cooperative status . 



RLL/wh 


PlOnCCft RURAL €L€aRIC 


COOP€RATIV€,inc. 




P.O. BOX 604 • 344 WEST U.S. ROUTE 36 
PIQUA, OHIO 45356-0604 • PHONE 513-773-2523 




July 23, 1991 


General Services Administration 
FAR Secretariat (VRS) 
l8th and F Streets, N.W. 

Room 4041 

Washington, D.C. 20405 
Ref: FAR Case 91-13 

Dear Sirs: 

I would like to make the following comments in reference to 
Section No. 52.241-13 of your proposed rule on the acquisition of 
services from utilities. 

Subsection (a), if passed, would direct that capital credits 
be allocated and paid to the Government on a basis consistent 
with the by-laws (Codes of Regulations) of the cooperative. 
However, Subsections (b, (c) and (d) , if passed, would be in 

direct conflict with Subsection (a) unless the intent of the rule 
is to dictate to our membership how it should formulate its by- 
laws and operate its business. 

Subsection (b) places an unreasonable time constraint on 
allocation of capital credits and notification of member /patrons . 
After the books are closed for any fiscal year an audit must be 
conducted by an independent auditing firm before allocation of 
capital credits is begun. Sixty days is unreasonably short for 
those of us with computers and virtually impossible for those 
without. 


Subsection (c) would direct us to pay the Government ahead 
of our other patrons. The Rural Electrification Administration 
has always, and properly so, strongly recommended against refund- 
ing to patrons who have moved from the lines until they are paid 
in the normal cycle. The only exception has been for the estates 
of deceased member/patrons. 




JUL 30 1991 


General Services Administration 
July 23, 1991 
Page 2 


Subsection (d) would once again impose requirements wh*ich 
are not justified and which would provide special favorable 
treatment for the Government. The Government accepts millions of 
checks annually which are not certified, and 1 know of no elec- 
tric cooperative which has a history of bad checks. If we re- 
funded all capital credits by certified check our costs would 
rise dramatically without corresponding benefit. 

We would perhaps understand the proposed rule better if some 
justification were offered for the additional burden it places 
upon us. 


Robert L. Roberts 
General Manager 

RLRtbjd 
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POUDRE VALLEY 

RURAL ELECTRIC ASSOCIATION 


P.O.BOX 1727 FORT COLLINS, COLORADO 80522-1727 PHONE 226-1234 


July 24, 1991 


General Services Administration 
FAR Secretariat (VRS) 

GS Building Room 4041 
18th and F Streets, N.W. 

Washington, D.C. 20405 

Re: FAR Case 91-13 

Ladies and Gentlemen: 

These comments are in response to the May 24, 1991 Federal Register 
Notice referencing 48 CFR parts 6, 8, 15, 41, and 52, 

No doubt every consumer thinks he/she would enjoy utility services 
from sources of supply which are most advantageous to themselves in 
terms of economy, efficiency, reliability, or service. Fortunately, 
in most areas this is not the case. Most public regulatory commis- 
sions and state legislatures have seen the wisdom in establishing 
fixed utility boundaries for electric utility service. 

As expected, fixed utility service territories frequently mean neigh- 
bors have different utility rates and varying levels of reliability. 
Customers may sometimes feel captivated by high rates and poor ser- 
vice. Rarely, if ever, will a com&ission allow a customer, even in 
the worse of these conditions, to jump to the other utility. Such 
flip flopping would only further reduce revenue and the ability to 
invest in system improvements. If conditions are bad enough, a 
commission may initiate an investigation and order remedial action to 
lower rates or improve service. 

The electric utility industry is a very capital intensive industry. 

Power plants, transmission lines, and substations cost billions of 
dollars and require ten to fifteen years of lead time to construct, 
based on existing and anticipated load projections. Large loads, like 
many governmental installations tend to be, represent significant 
percentages of existing loads and projected loads for many utility 
systems. Incorporating the low-bid process into the electric utility 
service to such loads may cause some utilities to suddenly have excess 
capacity and others to prematurely need to build new facilities. 

Although I believe low-bid contracting of utility services is not in 
the public interest in the long run, I recognize that the government 
seldom looks very far into the future in the terms of public interest 
if it thinks it can save a buck today. However, before a government 
facility is allowed to contract for services from a supplier outside 
of the immediate service area, the government facility should be 
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V. Poudre^fTffiS 


3U0RE VALLEY RURAL ELECTRIC ASSOCIATION 
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required to conduct an environmental impact study and a utility impact 
study . 


The EIS should determine 'the generation source of the resource provid- 
ing the power. Is the fuel source more or less environmentally safer 
than the current local supplier? Will switching power suppliers cause 
one to have excess capacity, or the other be generation deficient? 

Will the loss of a significant load have a material effect on rates, 
jobs, local economy, etc. 


Poudre Valley Rural Electric Association is an electric distribution 
cooperative duly organized under the laws of Colorado. As a member of 
Poudre Valley REA, the government is entitled to capital credits 
consistent with the by-laws of the Association, which state the 
obligation of the Association to pay capital credits and which speci- 
fies the method, conditions and time of payment. 



Special notification in writing or otherwise to the Contracting 
Officer of a list of accrued credits by contract number, year, and 
delivery point is beyond the reasonable expectations of a cooperative 
member. The burden to accumulate the data far exceeds any possible 
benefit to the government. The Association does notify every consvimer 
each year on their February or March billing of their capital credits 
allocated in the prior year. Each service is identified by a unique 
account number specific to each service. The government could 
associate this information to each contract number to keep its own 
records . 


Capital credit refunds are made annually consistent with the Associa- 
tion's by-laws, policies established by the Rural Electrification 
Administration, and the financial condition of the Association as 
determined by the Board of Directors. Sending a special notice to the 
government regarding the amount of capital credits to be paid and when 
they will be paid cannot be done in advance of the decision being made 
on an annual basis. Checks are dispersed to all consumers within a 
very short period after the Board has decided to make a refund. Such 
notice would arrive at about the same time as the check. 



Termination or expiration of service does not qualify the government 
for a premature refxind of capital credits. Not only do our by-laws 
prohibit premature retirement of capital credits to any account, but 
such a practice could cause a severe hardship on the Association. 
Depending on the financial strength of a particular cooperative, 
rotation of capital credits ranges from seven to as long as 
twenty-five years. To expect a cooperative to come up with the cash 
to pay off even as few as seven years of capital credits for a large 
governmental service could ruin the financial viability of the cooper- 
ative. Certainly, to demand premature retirement of twenty-five years 
of retained capital credits would be beyond any ability of a coopera- 
tive to do. 


3U0HE VALLEY RURAL ELECTRIC ASSOCIATION 
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Most cooperatives rotate capital credits on a first-in first-out 
basis. Demanding special treatment by the government would upset this 
commitment to the old-time consumers. By consuming cash to payoff the 
government accounts ahead of others, the cash reserves of the 
cooperative would be depleted and repayment unfairly delayed to the 
consumers to whom the payments are rightly due. 

Cooperative checks are good. To expect a certified check is not only 
costly, it is an. absurd insult to the entire rural electric program. 

If the cooperative were broke it probably couldn't write a certified 
check anyway. 

Capital credit checks are identified in the same manner as account 
billings. Each check states for which period the refund covers. 
Information as to whether the payment is the final or partial payment 
for a particular year is provided to the government on an annual 
basis. Again, special treatment of government accounts is costly and 
time constiming to create and maintain. 



In sximmary, this rule would be costly, discriminatory and a violation 
of our by-laws and the basic principles of the cooperative business 
philosophy. 


Please contact me if you have any questions regarding the comments and 
issue positions hereby presented in FAR Case 91-13. 


Sincerely, 



General Manager 
RJC/mrf 


cc : Bob Bergland 
Howard Barnes 
Ray Clifton 


QUfNTiM H. BUftOiCK. MONTH DAKOTA. CHAINMAN 




DANIIL NATNICK MOVNIHAN. NEW YQNK . 
GEONCE J. MITCHELL MAINE 
MAX BAUCUS. MONTANA 
FNANK fl. LAUTENBERG. NEW JERSEY 
HARRY REID. NEVADA 
BOB GRAHAM. PLORtOA 
JOSEPH I. UEBERMAN. CONNECTICUT 
^HOWARD M. METZENBAUM. OHIO 
iRRIS WOFFORD. PENNSYLVANIA 


JOHN H. CHAFES. RHODE ISLAND 
ALAN K. SIMPSON. WYOMING 
STEVE SYMMS. IDAHO 
DAVE DURENBERGER. MINNESOTA 
JOHN W WARNER. VIRGINIA 
JAMES M. JEFFORDS. VERMONT 
ROBERT SMITH. NEW HAMPSHIRE 


DAVID M. STRAUSS. STAFF DIRECTOR 
STEVEN J SHIM8ERG, MINORITY STAFF DIRECTOR AND CHIEF COUNSEL 


lanltd States Senate 


COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS 
WASHINGTON, DC 20510-6175 


July. 29, 1991 


General Services Administration 
FAR Secretariat 
18th and F St., NW, Room 4041 
Washington, D.C. 20405 

Dear Sir or Madam: 


The enclosed letters are submitted for your review and 
consideration. 


A report on your agency's involvement and information 
regarding this matter would be most appreciated. For purposes of 
my own office archives, a di^jlicate of the report accompanying 
return of the enclosure would be helpful. 



Iliank you for your assistance on this matter, 
regards, I am 


With best 


SS:tjl 


Yours for a free society. 

SYMMS ^ 
united states Senator 


Enclosure 


note: please address reply envelope to: 

Senator Steve Symms 
ATTN: Ttm LeClaire 

Senate Hart 509 
Washington, D.C. 20510 
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Raft River Rural 
Electric Cooperative, Inc. 


Z50 North Main 
P.O. Box 617 
MalU, ID 83342 
Telephone: 208-645-2211 



oiCHn 


FAX: 208-645-2300 


July 19, 1991 


q/-/? -JIS' 


Honorable Steve Symms 
Congress of the United States 
United States Senate 
Washington, D.C. 20510 


Dear Senator Symms, 


I am writing to you in regards to the proposed rule changes the General Service Administration 
(GSA) is currently working on between the federal facilities and cooperative utilities. It is my 
opinion the GSA is being extremely discriminatory with the proposed changes. I have 
enclosed a copy of the letter I am sending to the GSA with my response to the proposed 
changes. 1 would appreciate your support for the cooperatives with regards to the changes. 
Like*all other cooperatives in the United States the members are the cooperative, and if the 
rules ar to be changed the members should be responsible for the change not dictated to by a 
bureaucracy. 

Again, I wish to express my concern with this issue and appeal for your support. 


Sincerely 



Enclosures 



Raft River Rural / /"J 3 ~ 3 ^ */ 

Electric Cooperative, Inc. 

250 North Main 
P.O. Box 617 
Malta, ID 83342 
Telephone; 208-64S-2211 
FAX: 208-64S-2300 


July 17, 1991 

General Services Administration 
FAR Secretariat (VRS) 

18th Nad F, Street, N.W. Room 4041 
Washington, D.C. 20405 

REF: FAR Case 91-13 

Dear Sir, 

Your recently published proposed rule on the acquisition of services from utilities (56 Federal 
Register 23982) certainly causes me a great amount of concern. 

As I understand the GSA is proposing in section 41.007 O’) that the following four paragraphs' 
be added to all contracts between federal facilities and cooperative utilities. To be perfectly 
honest, 1 find each of the four paragraphs not only offensive but, additionally find several ele- 
ments contained in your propos^ extremely discriminatory. 

I shall address each of the paragraphs individually referenced 52.241-13: 

(A) The government is a member of the (Cooperative Name) , and 

as any other member, is entitled to Capital Credits consistent with the By-Laws of the coopera- 
tive, which stales the obligation of the contractor to pay Capital Credits and which specifies 
the method and time of payment. 

RESPONSE: 

I support the idea of treating all members exactly the same and paying them on the same rota- 
tion. Plus, I believe the method should be consistent with that provided for in the By-Laws. 
The only method of changing this method should be limited to the vote of the members. Fur- 
ther, the idea of specifying a specific time as to the payment of such, should be solely at the 
discretion of the duly elected Board of Directors and not mandated as you have proposed. 

(B) Within 60 days after the close of the contractor's fiscal year, the contractor shall furnish 
to the contracting officer, or the designated represehtative of the contracting officer, in writing 
a list of accrued credits by contract number, year, and delivery point. Also, the contractor 
shall Slate the amount of Capital Credits to be paid to the Government and the date payment is 
10 be made. 


m. 




RESPONSE; 

This particular paragraph is extremely offensive since your proposed rule making appears to be 
an end run effort to circumvent the authority of the members of the Cooperative, plus usurping 
the discretionary authority of the duly elected members of the Board, which by the way the 
Government agency, as a member, had the privilege of electing. 

For you to arbitrarily set 60 days is also an invasion of the members authority, since once 
again the By-Laws as established may be something more or less than your time frame. 
Again, we feel that it is our responsibility to inform you as soon as possible as to the amount 
of Capital which will be credited to your capital account each year. However, your desire to 
have this reported by delivery point and contract number is again asking for special handling 
and preferential consideration. Why should we discriminate against all of our other members, 
for your convenience? Personally, your proposal requesting that each contract number be 
segregated for the purpose of showing the amount of capital credited to that specific service 
would be no problem, provided each member had only one service. But, the Government as 
well as the majority of our members have more than one contract or one service. We continue 
to feel obligated and proud to notify each one of our members as to their accrual each year. 
But, to ask for this to be done on a service by service or contract by contract is extremely self- 
ish on your part. To ask that coincidental to this notification you be given the date of the ac- 
tual retirement is totalljr impossible. When you consider the unknowns that can and will effect 
the cooperatives financial condition, plus the restrictions that in our and many others cases 
could be prohibited by our mortgage agreernem with our bankers. 

(C) Upon termination or expiration of this contract, unless the government directs that the un- 
paid Capital Credits be applied to another contract, the contractor shall make payment to the 
Government for the unpaid Capital Credits. 

RESPONSE: 

Again, you are asking for preferential treatment which would be a blatant discrimination 
against the other members of the cooperatives. Unless your assignment was to be made as 
provided in conformance to the By-Laws, as established by the members of each cooperative. 

(D) Payment of Capital Credits will be made by certified check, payable to the Treasurer of 

the United States; and forwarded to the contracting officer at , unless other- 

wise diected in writing by the contracting officer. Checks shall cite the current or last contract 
number and indicate whether the check is partial or final payment of all capital credits accrued. 

RESPONSE; 

It certainly seems funny that you would specifically request that a certified check is required. 
Through out the years the payments we receive are*not by certified check. In fact, for years 
and years the Government agencies have been notorious for being late with their payments and 
refusing to pay any penalties. Unlike all other members who have been forced to pay or be 
subject to disconnection of service, in our case until all past due and penalties have been paid. 


Please con.sider the abandonment of this proposal in preference of the By-Laws of those 
Cooperatives which the members (including you, the Government) have established and further 
have the ability to change by another vote of the members. 




It has always been my belief that this country was founded on the principle of "of the people, 
for the people, by the people" not rules which are "of the Government, for the Government, 
by the Government! 

I am enclosing a copy of the pertinent section from our By-Laws, which show our technique 
and rules which we are proud to operate by. 

Thank-You for considering these points in your deliberation. 


Sincerely, 



CC: Richard Stallings 

Larry Larocco 
Steve Symms 
Larry Craig 
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July 19, 1991 


208-263-5141 


General Services Administration 
FAR Secretariat (VRS) 

18th and F Streets, N.W., Room 4041 
Washington, D.C. 20405 

Re: FAR Case 91-13 

Dear Sir or Madam: 

Careful review of the proposed rules found at 23982 Federal 
Register/Vol . 56. No. 101/Friday, May 24, 1991, appear to be 

nothing more than an attempt to circumvent federal law which 
requires "that none of the funds appropriated by the Act or any 
other Act with ■ respect to any fiscal year by any department, 
agency, or instrumentality of the United States may be used for the 
purchase of electricity by the Government in any manner that is 
inconsistent with state law governing the providing of electric 
utility service, including state utility commission rulings and 
elective utility franchises or service territories established 
pursuant to state statute, state regulation, or state-approved 
territorial agreements," by requiring contract clauses that would 
require many cooperatives to violate their own By-laws, Articles of 
incorporation, state law, and/or provisions in their mortgage 
agreements with the Rural Electrification Administration, National 
Rural Utilities Cooperative Finance Corporation and/or others. 

Starting, at 23982 and running through 23987, there are many 
references to Area Wide Contracts, Standard Specification Formats, 
Standard Annual Review Formats, Authorization Forms, Standard Form 
(SF) 26 Award/Contract. However, there are no samples or 
specifications included, so it is impossible to anticipate just how 
time consuming this paperwork will be. no final rules should be 
published until after interested parties have had an opportunity to 
comment on these items. 

• 

The proposed rules state that "The paperwork reduction Act 
does not apply because the proposed changes to the FAR do not 
impose recordkeeping information collection requirements or 
collection of information from offerors, contractors, or members of 
the public. This is a direct contradiction of the requirements 
under 41.004-5 which has a detailed list of items that will be 
required, many of which will require detailed analysis. 
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Section 41.005 also requires a substantial amount of paperwork 
of both the agency desiring service and the utility that will 
supply that service, again in direct conflict with the statement 
made concerning the Paperwork Reduction Act. 

There are a number of items under Part 52-Solicitation 
Provisions and Contract Clauses that would force us to refuse to be 
a party to any contract that contained them. They are; 

1. Service Provisions 

(a) Measurement o'f Service 

(1) "and read by the contractor at its expense." 
We are a rural electric cooperative serving a large 
area with low density. To hold down costs, our 
members read their own meters and supply them to us . 
This provision would force us to give preferential 
treatment to government installations and would 

' increase the costs to our other members. 

(2) "The contractor shall read all meters at 
periodic intervals of approximately 30 days, etc." 
Again, we are a low density rural electric 
cooperative and require our members to read their 
meters and supply us with them. As pointed out 
above, this provision would require preferential 
treatment for government installations at the 
expense of other members . 

(b) Meter Test 

(1) "test contractor-installed meters at intervals 
not exceeding one year, etc." Electric meters are 
probably the most accurate and dependable measuring 
device used in a trade or business today. Requiring 
annual testing is absolutely not cost-effective. It 
will only add to the already high costs of system 
operations and provide no benefit. 

(2) (3) These two items are part of the operating 
requirements of every electric utility that I am 
familiar with and are not needed in a contract. 

(d) Continuity of Service ^ 

(1) "or other variation of service shall aggregate 
more than one hour during any period hereunder, an 
equitable adjustment shall be made in the monthly 
billing, etc." Billings for electric service are 
based on the amount of power actually used. During 
outages, no power would be used so there would be no 
bill for power used. For this reason, this clause 
is unnecessary and excess verbiage. 
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(2) This section poses a problem in that it could 
transfer costs from the government to the other 
members on an inequitable and discriminatory basis. 
Depending on the circumstances, it could provide for 
preferential treatment of the government at the 
expense of the other members. 


52.241-7 Change in Terms and Conditions 'of Service for 
Unregulated Suppliers. This entire clause is unacceptable as 
written. It would confer on the government rights and 

privileges not available to any other members of the 
cooperative. It would require that the cooperative incur 
additional costs for the benefit of the government at the 
expense of the other members. 


Also under item (c), it refers to a Disputes clause, but I can 
find nothing in these proposed rules to indicate what might be 
required to settle a dispute. Until the proposed procedures 
for settling a dispute are published and we have an 
opportunity to comment on them, no final rule should be 
published. ' 



52.2^1-B Connection Charge. This section again gives 
preferential treatment to the government at the expense of the 
remaining members of the cooperative and, therefore, would be 
totally unacceptable. 



52.241-13 Capital Credits. 

(b) This section would be impossible to comply with. We 
would be unable to ascertain the amount of capital 
credits to be allocated until after the year-end audit is 
completed and the Board of Directors authorizes the 
allocation of capital credits. This would normally 
be somewhere between 120 to 180 days after the close of 
the fiscal year. Also at this time, we would have 
serious problems trying to list out accrued capital 
credits by contract number, year, and delivery point. At 
the time of the allocation, it would be impossible to 
give a date that the capital credits would be refunded. 
We are currently retiring capital credits accumulated in 
the early 1970s and attempting to maintain a 20-year 
cycle. However, the retirement of capital credits is at 
the discretion of the Boa^d of Directors after an 
analysis of the financial cqndition of the cooperative 
and a determination that such a retirement will not 
impair the financial integrity of the cooperative. This 
is done annually. 
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(c) This clause must be eliminated completely as it 
would require us to violate our By-rlaws, Articles of 
Incorporation, Idaho State law, Montana State, law, 
provisions of our Mortgage Agreements with the Rural 
Electrification Administration and provisions of our 
Mortgage Agreement with National Rural Utilities 
Cooperative Finance Corporation. 

(d) This clause must also be eliminated completely as it 
would require us to give preferential treatment to the 
government at the expense of the rest of our members. 


Sincerely, 

NORTHERN LIGHTS, INC. 

LaVerne Stolz, 

Director of Finance & Adm. 


LS:blp 

cc: Senator Larry Craig 

Senator Steven Symms 
Senator Max Baucus 
Senator Conrad Burns 
Congressman Larry LaRocco 
Congressman Richard Stallings 
congressman Ron Marlenee 
Congressman Pat Williams 
Mike Oldak 
Roy Eiguren 
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NATIONAL SCIENCE FOUNDATION 
1000 Q STREET. N.W. 
WASHINGTON. O.C. 205S0 




July 18, 1991 


General Services Administration 
FAR Secretariat (VSR) 

18th & F Street, NW 
Room 4041 

Washington, D.C. 20405 
Re: FAR Case 91-13 


Dear Sir or Madam: 

The National Science Foundation has reviewed the Notice of 
Proposed Rulemaking regarding Acquisition of Utility 
Services . We have no comments or objections to the proposed 
rule in the FAR case cited above. 


Sincerely, 



wi-lliam S. Kirby / 
Division of Grants' & 
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DEPARTMENT OF THE NAVY 

ATLANTIC DIVISION 

NAVAL FACILITIES ENGINEERING COMMAND 
NORFOLK, VIRGINIA 23511-6287 


^ / r •^TELEPHONE NO 

(804) 444-9584 
(A/V) 564-9584 

IN REPLY REFER TO 

11300 

164 

.i ! ju:. iJ H 


From: Commander, Atlantic Division, Naval Facilities Engineering Command 
lo: Commander, Naval Facilities Engineering Command, Headquarters 


Subj: FAR PART 41 - ACQUISITION UTILITIES SERVICES (FAR CASE 91-13) 

Enel: (1) Comments on Draft FAR Part 41 


1. Pursuant to your request, general and specific comments on FAR 41 are 
provided by enclosure (1). 


2. Should you have any questions, please contact Mr. Roy B. Morris at 
Commercial (804) 444-9584 or Autovon 564-9584. 



Copy to: 

CHESNAVFACENGCOM (Code 111) 
NORTHNAVFACENGCOM (Code 024) 
SOUTHNAVFACENGCOM (Code 0221) 
WESTNAVFACENGCOM (Code 164) 
PACNAVFACENGCOM (Code 113) 

‘ MWESTNAVFACENGCOM (Code 163) 



18th and F Streets NW 


Room 4041, GS Building 
Washington, DC 20405 



Quality Performance . . . Quality Results 


AUG 5 1991 
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LANTNAVFACENGCOM comments on draft far part 41 


I • GENERAL COMMENTS 




« 





II . 

41.001 


Part 41 still continues to be a GSA instruction. 

Sections 41.004-2, 41.004-5 and 41.005 are specific to 
GSA award and administration of their contracts. As DOD 
is a Contacting Agency these sections should be omitted 
from Part 41 or at least designated 'Not Applicable To 
DOD . Each agency will establish required award and 
administrative procedures in their supplements to FAR. 


In May 1991, we reviewed 
Part 241. Resolution on 
resolution of DFAR Part 


and provided comments on DFAR 
Part 41 language should precede 
241 language. 


Section 41.002 (5) specifies that Part 41 will not be 
applicable to acquisitions in foreign countries. Since 
there is very little guidance in this area, our next 

logical step would be to incorporate some basic guidance 
in DFAR. 


SPECIFIC COMMENTS 

Definition of Utility Service - Delete the last 
sentence. The problem with the wording of this sentence 
is that it says that other services (e.g. , rubbish 
removal, snow removal) may be considered to be utilities 
when they are exempt from the Service Contract Act of 
1965. This Act lists exemptions, one of which is 
utilities. This is an unbroken circle which solves 
nothing. Recommend that the wording be replaced with 
that in paragraph S5-101.1 of ASPR Supp 5 which says 
these services may be treated as utilities "when the 
services are performed by public agencies or utilities 
on a contractual basis and are subject to public 
regulation’ . 


4 1 . 004- 1 



(b) - Change to read: ’For utility services 
*25,000 per annum including any connection 
termination charges, agencies shall...* 


exceeding 

and/or 


(b) - Delete everything after the first sentence. 
Acquisition of utility service from governmental 
agencies, quasi-governmental agencies, or municipalities 
makes it imperative that each agency have the 
flexibility to utilize the utility supplier’s 
application form when it is in the best interest of the 
U.S. Government and the supplier’s application form 
does not violate U.S. law. Each agency must address 
tnxs issue with their own procedures. 



004-2 


9i-n-ss<f 

Delete this entire section or designate it ’NOT 
APPLICABLE TO DOD AGENCIES ' . These procedures are GSA 
specific and should not be applicable to DOD agencies 

other types of DOD contracting; DEAR. NAPS, 
and P-68 establish contacting procedures. 


41.004-5 Same comment as included with 4 1 , 004-2 , 
41.005 Same comment as included with 41.004-2 


41.006-1 


Rewrite the first sentence to read. ‘Agencies shall 
review (a) utility service invoices exceeding $25 000 
per annum on a monVly basis ; and (b) each contract or 
other written request exceeding $100,000 on an annual 
basis . ‘ 


41 .008 



41.010 


(paragraph 
recognized by the 
must have the ASPR 
become increasing 


This paragraph requires the use of SF 33 which 
stipulates the contract to comply with the standard 
format as specified in item 11 of the form. This 
conflicts with the ASPR Supp 5 format 
S5-203) we are now using and which is 
utility industry as the standard. We 
Supp 5 flexibility of format. It has 
more difficult to execute standard FAR contracts with 
sole-source utility suppliers. Changing to a new format 
with various sections that do not apply to utilities 
contracts will only hamper the contracting process 
Part 41 must recognize that utilities contracts are 
sole-source and unique and have evolved in an 
environment of Federal , State and Local regulations. 

(a) Service specifications should be included in 
the review of Part 41. 


52 . 241-2 


52. 241-5 



(c) Delete this paragraph in its entirety. Comment on 
Section 41.008 eliminates the utilization of SF 33. 

(a) - (c) - These subparagraphs effectively limit 
utility contracts to a ten year definite period They 
are written around the GSA ten year standard authority 
and ignore the indefinite term contact authorization of 
ASPR Supp 5. The scope and term clauses of ASPR Supp 5 
are more appropriate for a utility service contract. 
Therefore, replace subparagraphs (a) thru (c) with the 
ASPR Supp 5 clauses (paragraph S5-203.1). 

■$ 

(a) and (b) - The industry has moved away from the 2% 
range as being accurate. We need to follow suit. These 
subparagraphs should state that no meter should be 
placed in service that does not record 100% accurate 
under normal testing conditions. 
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(b) - Change the first sentence to read, "...test the 
meters installed by the contractor in accordance with 
the contractor's normal procedures as specified in the 
contractor's applicable rules and regulations'. 

The remaining portion of the subparagraph gives the 
Government the right to request additional meter test 
and to pay for them if the Government requires meter 
test more frequently that the contractor’s normal 
procedures . 

52.241-9 An alternative clause is required to cover those 

situation where the Termination Liability is based on 
quantities consumed or minimum purchase requirements 
over a negotiated number of years. 
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